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SECTION 6428A 
TAXPAYER MUST FILE 2020 RETURN TO OBTAIN SECOND 
ECONOMIC INCENTIVE PAYMENT IRS FAILED TO SEND 

Shaw v. Yellen, USDC CD Ill., Case No. No. 1:22-cv-01012, 
7/22/22 

A taxpayer suing the U.S Government for failing to receive his economic impact 
payment from the IRS under the Consolidated Appropriations Act, 2021 had his case 
dismissed by the United States District Court in the case of Shaw v. Yellen.1  And the 
reason why his claim was dismissed is one very few taxpayers will easily understand, 
even though the action is based on requirements all tax professionals should be aware 
of. 

The taxpayer took the IRS to court over the early 2021 $600 check he was supposed to 
receive.  As the opinion notes: 

In his initial Complaint, Petitioner complains that the IRS did not 
send him the $600 he is owed under the Coronavirus Aid, Relief and 
Economic Security (“CARES”) Act. Petitioner provided a copy of a 
letter from the IRS dated February 5, 2021 that states a payment of 
$600 was issued by either check or debit card and that he should check 
the status of his payment if he has not received it within seven days of 
receiving the letter. ECF No. 1 at 6. Petitioner also explained that he 
wrote the IRS to inquire about the status of the missing check. He 
attached a copy of a letter from the IRS date August 25, 2021 that 
states that the IRS received his inquiry and needs another sixty days to 
work on his account to send a complete reply. ECF No. 1 at 8.2 

The taxpayer clearly was running out of patience with the IRS, so he decided to take 
this matter to court. And he had a letter from the government indicating they were 
going to issue him a payment of $600 (which the letter seems to concede he was owed).  
He had followed the instructions and inquired about the status of his refund, only to 
have the IRS send a “we’ll get back to you” letter and then never actually send him any 
additional information about the payment. 

                                                      

1 Shaw v. Yellen, USDC CD Ill., Case No. No. 1:22-cv-01012, July 22, 2022, 
https://www.taxnotes.com/research/federal/court-documents/court-opinions-and-orders/court-dismisses-
individual%e2%80%99s-eip-suit/7dt7b (retrieved July 31, 2022) 
2 Shaw v. Yellen, USDC CD Ill., Case No. No. 1:22-cv-01012, July 22, 2022 

https://www.taxnotes.com/research/federal/court-documents/court-opinions-and-orders/court-dismisses-individual%e2%80%99s-eip-suit/7dt7b
https://www.taxnotes.com/research/federal/court-documents/court-opinions-and-orders/court-dismisses-individual%e2%80%99s-eip-suit/7dt7b
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So, it’s not surprising he feels he has a very straightforward case to get relief from the 
Court—the IRS admits they owed him $600, he has no record of ever receiving that 
payment and the IRS ignored his attempts to obtain information about the payment. 

Unfortunately, the law requires that taxpayers exhaust all administrative options 
available under the law before suing the government in District Court: 

The Court found that Petitioner did not appear to have filed a tax 
refund or have otherwise exhausted the administrative remedies 
through the IRS to receive this refund. Accordingly, the Court found 
that Petitioner had not exhausted his administrative remedies and 
could not bring a suit against the United States.3 

The taxpayer protested that he had filed a 2019 income tax return.  But the Court notes 
that if he failed to receive an advance payment under the program, he had to file a 2020 
income tax return to get the refund: 

In his motion to amend the Complaint, Petitioner clarifies that he did 
file his taxes in 2019 and points to his mentioning filing a form 1040 
in his initial Complaint. However, this $600 refund was considered a 
refund for the tax year 2020. 26 U.S.C. § 6428A(a)(1). The IRS 
website confirms that individuals who did not received their first or 
second payment must first file their 2020 taxes. The website explains 
that missing “first and second payments may only be claimed on a 
2020 tax return.” Recovery Rebate Credit, IRS, 
https://www.irs.gov/newsroom/recovery-rebate-credit (last visited 
7/14/2022). Parties missing a payment must file a tax return “even if 
you don't usually file taxes.” Id. Thus, Petitioner needed to file his 
2020 taxes and then follow the necessary process if the IRS still denied 
him the check. He cannot skip this step and immediately seek relief in 
federal court. While Petitioner has alleged that he filed his 2019 taxes, 
it remains unclear whether he filed his 2020 taxes.4 

As was noted in the opinion, a taxpayer must exhaust all administrative remedies before 
being able to file suit against the federal government for a tax refund.  

In this case, although the advance payment arguably should have been made based on 
his 2019 return information in early 2021, the law provided that if such a payment was 
not made by the IRS, a taxpayer had to file a 2020 income tax return to claim the 
credit. The round of payments in question had to be issued by January 15, 2021, and 
the IRS was prohibited from issuing advance payments after that date, rather now 

                                                      

3 EIJuly 22, 2022 
4 Shaw v. Yellen, USDC CD Ill., Case No. No. 1:22-cv-01012, July 22, 2022 
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looking to the 2020 Form 1040 for any eligible individuals who may have not been 
issued an advance payment.5 

Since the taxpayer did not claim he had filed a 2020 tax return, he is required to file the 
2020 return and await IRS action on that claim for the refundable credit before he 
could file for a refund in the United States District Court. 

SECURITY 
IRS ISSUES UPDATED SECURITY WARNINGS TO TAX 
PROFESSIONALS 

“Security Summit warns tax pros of evolving email and 
cloud-based schemes to steal taxpayer data,” IRS News 
Release IR-2022-143, 7/26/22 

In IRS News Release 2022-143,6 the IRS has warned tax professionals about evolving 
scams that seek to obtain taxpayer information from the professionals’ networks.  And 
this is important because, as the news release notes, “[f]or tax professionals, securing 
their network to protect taxpayer data is their responsibility as a tax preparer.”7 

The Potential Client Email/SMS Message Scams 

The IRS begins by warning tax advisers of scams that start with emails from individuals 
claiming to be potential clients sent by email or SMS messages: 

The Security Summit partners continue to see instances where tax 
professionals have been vulnerable to identity theft phishing emails 
that pose as potential clients. The criminals then trick practitioners 
into opening email links or attachments that infect computer systems 
with the potential to steal client information.8 

                                                      

5 “As required by law, all first and second Economic Impact Payments issued; eligible people can claim 
Recovery Rebate Credit,” IRS News Release IR-2021-38, February 16, 2021, https://www.irs.gov/newsroom/as-
required-by-law-all-first-and-second-economic-impact-payments-issued-eligible-people-can-claim-recovery-
rebate-credit (retrieved July 31, 2022) 
6 “Security Summit warns tax pros of evolving email and cloud-based schemes to steal taxpayer data,” IRS 
News Release IR-2022-143, July 26, 2022, https://www.irs.gov/newsroom/security-summit-warns-tax-pros-of-
evolving-email-and-cloud-based-schemes-to-steal-taxpayer-data (retrieved July 31, 2022) 
7 “Security Summit warns tax pros of evolving email and cloud-based schemes to steal taxpayer data,” IRS 
News Release IR-2022-143, July 26, 2022 
8 “Security Summit warns tax pros of evolving email and cloud-based schemes to steal taxpayer data,” IRS 
News Release IR-2022-143, July 26, 2022 
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The release first gives the broad definition of phishing: 

Phishing emails or SMS/texts (known as "smishing") attempt to trick 
the recipient into disclosing personal information such as passwords, 
bank account numbers, credit card numbers or Social Security 
numbers. Tax pros are a common target. 

Scams may differ in themes, but they generally have two traits: 

• They appear to come from a known or trusted source, such as 
a colleague, bank, credit card company, cloud storage 
provider, tax software provider or even the IRS and other 
government agencies. 

• They create a false narrative, often with an urgent tone, to 
trick the receiver into opening a link or attachment.9 

The release then discusses targeted phishing campaigns: 

A specific kind of phishing email is called spear phishing. Rather than 
the scattershot nature of general phishing emails, scammers take time 
to identify their victim and craft a more enticing phishing email 
known as a lure. Scammers often use spear phishing to target tax 
professionals.10 

The release finally describes the “new client” spear-phishing email attacks: 

In a reoccurring and very successful scam, criminals posed as potential 
clients, exchanging several emails with tax professionals before 
following up with an attachment that they claimed was their tax 
information. This scam gained energy as many tax professionals 
worked remotely and communicated with clients over email versus in-
person or over the telephone because of the pandemic. 

Once the tax pro clicks on the embedded URL and/or opens the 
attachment, malware secretly downloads onto their computers, giving 
thieves access to passwords to client accounts or remote access to the 
computers themselves. 

Thieves then use this malware known as a remote access trojan (RAT) 
to take over the tax professional’s office computer systems, identify 

                                                      

9 “Security Summit warns tax pros of evolving email and cloud-based schemes to steal taxpayer data,” IRS 
News Release IR-2022-143, July 26, 2022 
10 “Security Summit warns tax pros of evolving email and cloud-based schemes to steal taxpayer data,” IRS 
News Release IR-2022-143, July 26, 2022 
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pending tax returns, complete them and e-file them, changing only the 
bank account information to steal the refund.11 

The release also warns that similar spear phishing scams can be used to install 
ransomware onto the networks of tax professionals: 

In the past, criminals have used ransomware attacks to shut down a 
variety of companies. Criminals can use similar, smaller scale tactics 
against tax pros. When the unsuspecting tax professional opens a link 
or attachment, malware attacks the tax pro’s computer system to 
encrypt files and the thieves hold the data for ransom.12 

Using Multi-Factor Authentication for Cloud-Based Systems 

Tax professionals are increasingly using cloud-based systems as part of their practices—
including some professionals who might, if you asked them, would initially believe they 
do not use any such systems. 

Examples of cloud-based systems that tax advisers might initially forget are truly cloud-
based systems: 

 Electronic filing systems for most of the major tax software vendors – even if the 
firm is using tax software installed on their own network, the electronic filing 
interfaces invariably upload the returns to systems run by the vendor which then 
submit the returns to the IRS. Since this is a third-party vendor obtaining data 
from the firm via the internet, this is a cloud based service (and likely one of the 
first most firms used) 

 Email systems – Many organizations, even very large ones, outsource email systems 
to third parties such as Microsoft or Google, especially as users prefer accessing 
email via web browsers. 

Cloud based systems do have some significant security advantages that shouldn’t be 
ignored. Microsoft and Google have large teams of security professionals devoted to 
managing the security of these systems—even the largest businesses won’t be able to 
bring similar resources to bear on securing a system they elect to run in-house. 

But the news release notes that these systems do come with their own security concerns 
that the tax adviser will need to manage: 

The Summit also warns tax professionals using cloud-based systems to 
store and prepare tax returns and information to make sure they use 

                                                      

11 “Security Summit warns tax pros of evolving email and cloud-based schemes to steal taxpayer data,” IRS 
News Release IR-2022-143, July 26, 2022 
12 “Security Summit warns tax pros of evolving email and cloud-based schemes to steal taxpayer data,” IRS 
News Release IR-2022-143, July 26, 2022 

http://www.currentfederaltaxdevelopments.com/
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multi-factor authentication in light of recent attacks. Specifically, the 
Summit partners urge people using cloud-based platforms to use 
multi-factor options like phone, text or tokens. This can avoid 
potential vulnerabilities with authentication done just through email, 
which is easier for identity thieves to access.13 

The news release makes the case why multi-factor authentication is important to reduce 
the advisers’ exposure to such unauthorized account access to cloud systems: 

These cloud-based accounts are more vulnerable when tax pros do not 
use strong multi-factor authentication to validate who is using the 
platform. Summit partners urge using authentication methods besides 
email, which can be easier for thieves to access and allow entry into tax 
professional accounts. Using text, phone calls or tokens are safer 
options. 

These scams highlight the importance of the basic security steps 
recommended by the Security Summit to protect data: 

• Using the two-factor (2FA) or the multi-factor authentication 
(MFA) option offered by tax preparation providers or storage 
providers would protect client accounts even if passwords were 
inadvertently disclosed. 

• Keeping anti-virus software automatically updated also helps 
prevent scams that target software vulnerabilities. 

• Using drive encryption and regularly backing up files helps 
stop theft and ransomware attacks.14 

 

                                                      

13 P July 26, 2022 
14 “Security Summit warns tax pros of evolving email and cloud-based schemes to steal taxpayer data,” IRS 
News Release IR-2022-143, July 26, 2022 
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