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Paycheck Program Loan 

Revisions and Second Draw 

Loans 
The Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act passed as part of 
the Consolidated Appropriations Act, 2021 restarted the original Paycheck Program (PPP) 
Loan system and established a new Second Draw PPP program. 

Except as otherwise provided, provisions in this chapter take effect on the date of 
enactment (December 27, 2020) of the Economic Aid to Hard-Hit Small Businesses, 
Nonprofits, and Venues Act and apply to loans and grants made on or after the date of 
enactment of the Act.1 

TIME PERIOD FOR RESTARTED PROGRAM 

The dates for the new loan program are found in the section of the Economic Aid to 
Hard-Hit Small Businesses, Nonprofits, and Venues Act that modifies the end date of the 
PPP program’s funding authorization, along with adding the new second draw 
program, to March 31, 2021.2 

Thus, funding would again be available from the day the President signed the 
Consolidated Appropriations Act, 2021 until the end of the first quarter.  However, it will 
take some additional time for lenders to actually be able to start lending under either 
program. 

TAX TREATMENT OF PPP AND SECOND DRAW DEBT 

FORGIVENESS 

A major concern for many CPAs and their clients was the status of any deduction for 
expenses used to pay PPP loans.  The IRS had indicated in Notice 2020-32 that 
expenditures that were used to obtain PPP forgiveness would not be deductible for 
income tax purposes and, in Revenue Ruling 2020-27., ruled that this would apply even 
if forgiveness had not been obtained by year end so long as the taxpayer reasonably 
expected the expenditures to result in forgiveness. 

Section 276 of the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act 
revises the original §1106(i)3 of the CARES Act that provided that the forgiveness 

 

1 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act  §348 
2 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act §323(a) 
3 The entirety of §1106 of the CARES Act is also moved to §7A of the Small Business Act, so references to §7A 

are references to §1106 of the CARES Act. 
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would not taxable, clarifying that, as well, no deductions would be denied based on that 
forgiveness.  Specifically: 

◼ No amount shall be included in the gross income of the eligible recipient by reason 
of forgiveness of PPP loan indebtedness, and 

◼ No deduction shall be denied, no tax attribute shall be reduced, and no basis 
increase shall be denied, by reason of the exclusion from gross income of that 
amount.4 

The same rules will apply to PPP second draw loans.5 

For partnerships and S corporations, any amount of cancellation of indebtedness 
income under the program will be treated as tax-exempt income for purposes of IRC 
§§705 and 1366, thus meaning the amount will increase the equity holder’s basis in 
his/her interest.6  And, except as provided for by the IRS, any increase in the adjusted 
basis of a partner’s interest in a partnership due to that tax-exempt income will be equal 
to the partner’s distributive share of the forgiven expenses that lead to the debt 
cancellation.7 

The IRS may provide an exception from having to file information returns otherwise 
required by a lender for amounts excluded from income by SBA §7A(i) (the PPP loan 
forgiveness) or §§276(b), 277 or 278 of the COVID-related Tax Relief Act of 2020.8 

REPEAL OF EIDL ADVANCE REDUCTION OF PPP 

FORGIVENESS 

Under the original CARES Act, §1106(e) provided that a borrower’s PPP loan 
forgiveness would be reduced by any EIDL advance (often referred to as a grant) 
received by the borrower.  The EIDL grant was meant to provide a quick infusion of 
up to $10,000 to affected businesses, an amount that was not required to be repaid.   

That provision reducing the PPP forgiveness by the amount of the EIDL advance is 
repealed by the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act 
§333(c). 

If an EIDL Advance had already been deducted from a borrower’s forgiveness amount, 
the SBA will pay to the lender the amount of the reduction, along with any interest to 
date.9 

 

4 SBA §7A(i)(1) and (2) (previously CARES Act §1106) as amended by Covid-Related Tax Relief Act of 2020 

§276(a) 
5 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act §276(b) 
6 SBA §7A(i)(3)(A) (previously CARES Act §1106) as amended by Covid-Related Tax Relief Act of 2020 §276(a) 
7 SBA §7A(i)(3)(B) (previously CARES Act §1106) as amended by Covid-Related Tax Relief Act of 2020 §276(a) 
8 COVID-related Tax Relief Act of 2020 §279 
9 SBA Interim Final Rule RIN 3245-AH62, Business Loan Program Temporary Changes; Paycheck Protection 

Program as Amended by Economic Aid Act, B.14, January 6, 2021 
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MODIFICATIONS TO THE ORIGINAL PPP LOAN PROGRAM 

The law contains a number of modifications to the original PPP loan program, many of 
which apply retroactively to the start of the program. 

Reopening Original PPP Loan Program 

The Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act reopens access 
to the original Paycheck Protection Program loans, but with some changes to the 
program. 

In the Act, the funding authorization for both the PPP loan program and the second 
draw program applies through March 31, 2021, marking the last day that such loans can 
be paid out.  Previously payments were barred after August 8, 2020, so this provision 
serves to open up both programs for the first quarter of 2021.10 

As well, the definition of “covered period” for a PPP loan received after the date of 
enactment of the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act is 
revised to end on March 31, 2020 as opposed to December 31, 2020 for loans obtained 
before that date.11 

The Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act also allows a 
borrower to apply for an increased loan amount if an Interim Final Rule issued by the 
SBA qualified the borrower for a larger loan amount.  This is true even if: 

◼ The initial covered loan amount has been fully disbursed; or 

◼ The lender of the initial covered loan has submitted to the Administration a Form 
1502 report related to the covered loan.12 

Finally, the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act provides 
that the SBA is to issue guidance within 7 days after enactment that will enable a 
borrower who: 

◼ Returns amounts disbursed under the covered loan or  

◼ Does not accept the full amount of the covered loan for which the eligible recipient 
was approved 

to be able to again gain access to the PPP loan program.  The provision provides: 

◼ In the case of an eligible recipient that returned all or part of a covered loan, the 
eligible recipient may reapply for a covered loan for an amount equal to the 
difference between the amount retained and the maximum amount applicable; and 

 

10 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act §323(a) 
11 SBA §7(a)(36)(A)(iii) after amendment by the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and 

Venues Act §343(a)(a) 
12 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act §312(c) 
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◼ In the case of an eligible recipient that did not accept the full amount of a covered 
loan, the eligible recipient may request a modification to increase the amount of the 
covered loan to the maximum amount applicable, subject to the requirements of 
the PPP loan program.13 

In a January 6, 2021 interim final rule the SBA provided the following details about 
such additional applications: 

The following borrowers can reapply or request an increase in their 
PPP loan amount: 

a. If a borrower returned all of a PPP loan, the borrower may 
reapply for a PPP loan in an amount the borrower is eligible 
for under current PPP rules. 

b. If a borrower returned part of a PPP loan, the borrower 
may reapply for an amount equal to the difference between 
the amount retained and the amount previously approved. 

c. If a borrower did not accept the full amount of a PPP loan 
for which it was approved, the borrower may request an 
increase in the amount of the PPP loan up to the amount 
previously approved. 

Any request for an increase must be submitted electronically in E-Tran 
on or before March 31, 2021, and is subject to the availability of funds. 
SBA will issue additional guidance on the process to reapply or request 
a loan increase under subsections D.6, D.7, and D.8.14 

The SBA Interim Final Rule provides information on the payment of an increased 
amount to a partnership that failed to include compensation for partners: 

If a partnership received a PPP loan that only included amounts 
necessary for payroll costs of the partnership’s employees and other 
eligible operating expenses, but did not include any amount for partner 
compensation, the lender may electronically submit a request through 
SBA’s E-Tran Servicing site to increase the PPP loan amount to 
include appropriate partner compensation, even if the loan has been 
fully disbursed and even if the lender’s first SBA Form 1502 report to 
SBA on the PPP loan has already been submitted. In no event can the 
increased loan amount exceed the maximum loan amount allowed 
under the PPP Program, which is $10 million for an individual 
borrower or $20 million for a corporate group. Additionally, the 
borrower must provide the lender with required documentation to 
support the calculation of the increase. Any request for an increase 

 

13 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act §312(b) 
14 SBA Interim Final Rule RIN 3245-AH62, Business Loan Program Temporary Changes; Paycheck Protection 

Program as Amended by Economic Aid Act, D.8, January 6, 2021 
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must be submitted electronically in E-Tran on or before March 31, 
2021, and is subject to the availability of funds.15 

Definition of a Seasonal Employer and Option for 

Additional Draw on PPP Loan 

Although the original PPP loan program made reference to a “seasonal employer,” the 
term was not defined in the CARES Act.  The Economic Aid to Hard-Hit Small Businesses, 
Nonprofits, and Venues Act now provides a definition of what it means to be a seasonal 
employer.  A seasonal employer is one that: 

◼ Does not operate for more than 7 months in any calendar year; or 

◼ During the preceding calendar year, had gross receipts for any 6 months of that 
year that were not more than 33.33 percent of the gross receipts of the employer 
for the other 6 months of that year.16 

This definition applies as if it had originally been in the CARES Act—and thus may trip 
up some borrowers who may have treated themselves as seasonal employers but do not 
meet this new definition.17 

The interim final rule allows a seasonal employer to receive an additional draw on the 
first PPP loan if the calculated maximum amount of the loan is now increased.  The 
rule provides: 

If a seasonal employer received a PPP loan before December 27, 2020, 
and such employer would be eligible for a higher maximum loan 
amount under section 336 of the Economic Aid Act, as described in 
subsection B.4.c., the lender may electronically submit a request 
through SBA’s E-Tran Servicing site to increase the PPP loan amount, 
even if the loan has been fully disbursed and even if the lender’s first 
SBA Form 1502 report to SBA on the PPP loan has already been 
submitted. In no event can the increased loan amount exceed the 
maximum PPP loan amount ($10 million for an individual borrower or 
$20 million for a corporate group). Additionally, the borrower must 
provide the lender with required documentation to support the 
calculation of the increase. Any request for an increase must be 
submitted electronically in E-Tran on or before March 31, 2021, and is 
subject to the availability of funds.18 

 

15 SBA Interim Final Rule RIN 3245-AH62, Business Loan Program Temporary Changes; Paycheck Protection 

Program as Amended by Economic Aid Act, C.6, January 6, 2021 
16 SBA Act §7(a)(36)(A)(xiii) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and 

Venues Act §315 
17 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act §315(c) 
18 SBA Interim Final Rule RIN 3245-AH62, Business Loan Program Temporary Changes; Paycheck Protection 

Program as Amended by Economic Aid Act, C.7, January 6, 2021 
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Increased Date Range for Computation of Maximum Loan 

for PPP Loan for Seasonal Employer 

The Act expands the time period over which an employer may select for the 12-week 
period.  Before changes due to this Act, the seasonal employer could optionally select 
either: 

◼ The 12-week period beginning February 15, 2019 or 

◼ The time period between March 1, 2019 and ending June 30, 2019.19 

The Act changes the above to provide that a seasonal employer “shall use the average 
total monthly payments for payroll for any 12-week period selected by the seasonal 
employer between February 15, 2019 and February 15, 2020.20 

The revision applies as if it had been included in the original CARES Act, except it will 
not apply to loans on which the borrower had received forgiveness prior to the 
enactment date (December 31, 2020) of the Economic Aid to Hard-Hit Small Businesses, 
Nonprofits, and Venues Act.21 

Time Periods Considered for Payroll Costs When Applying 

for PPP Loans in 2021 

The SBA has indicated that borrowers that are not self-employed (including sole 
proprietorships and independent contractors) are permitted to choose the following 
periods upon which to calculate their payroll costs: 

◼ 2019 calendar year; 

◼ 2020 calendar year; or 

◼ the precise 1-year period before the date on which the loan is made.22 

A self-employed person is similarly allowed to use either their 2019 or 2020 Schedule C 
to calculate their amount of “payroll cost” for a PPP loan,23 while partners are similarly 
allowed to use self-employment income from the partnership for 2019 or 2020.24 

 

19 SBA Act §7(a)(36)(E)(i)(I)(aa)(AA) before amendment by Economic Aid to Hard-Hit Small Businesses, 

Nonprofits, and Venues Act §336(a) 
20 SBA Act §7(a)(36)(E)(i)(I)(aa)(AA) after amendment by Economic Aid to Hard-Hit Small Businesses, 

Nonprofits, and Venues Act §336(a) 
21 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act §336(b) 
22 SBA Interim Final Rule RIN 3245-AH62, Business Loan Program Temporary Changes; Paycheck Protection 

Program as Amended by Economic Aid Act, B.4, January 6, 2021 
23 SBA Interim Final Rule RIN 3245-AH62, Business Loan Program Temporary Changes; Paycheck Protection 

Program as Amended by Economic Aid Act, B.4.b, January 6, 2021 
24 SBA Interim Final Rule RIN 3245-AH62, Business Loan Program Temporary Changes; Paycheck Protection 

Program as Amended by Economic Aid Act, B.4.e, January 6, 2021 
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Addition of Certain §501(c)(6) Organizations to List of 

Those Eligible for Loans 

§501(c)(6) organizations that meet certain criteria are added to the list of those eligible 
to obtain PPP loans by the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and 
Venues Act.  The law provides that §501(c)(6) organizations (excluding professional 
sports leagues and organizations with the purpose of promoting or participating in a 
political campaign or other activity) are eligible to receive a PPP loan if 

◼ The organization does not receive more than 15 percent of its receipts from 
lobbying activities; 

◼ The lobbying activities of the organization do not comprise more than 15 percent 
of the total activities of the organization;  

◼ The cost of the lobbying activities of the organization did not exceed $1,000,000 
during the most recent tax year of the organization that ended prior to February 15, 
2020; and 

◼ The organization employs not more than 300 employees.25 

A carve out from the general §501(c)(6) rules is made for certain destination marketing 
organizations.  Despite not qualifying under the above rules, such organizations 
nevertheless will be eligible if: 

◼ The destination marketing organization does not receive more than 15 percent of 
its receipts from lobbying activities; 

◼ The lobbying activities of the destination marketing organization do not comprise 
more than 15 percent of the total activities of the organization; 

◼ The cost of the lobbying activities of the organization did not exceed $1,000,000 
during the most recent tax year of the organization that ended prior to February 15, 
2020; 

◼ The destination marketing organization employs not more than 300 employees; and 

◼ The destination marketing organization — 

− is described in section 501(c) of the Internal Revenue Code and is exempt from 
taxation under section 501(a) of such Code; or 

− is a quasi-governmental entity or is a political subdivision of a State or local 
government, including any instrumentality of those entities.26 

 

25 SBA Act §7(a)(36)(A)(vii)(I) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and 

Venues Act §318 
26 SBA Act §7(a)(36)(A)(vii)(II) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and 

Venues Act §318 
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A destination marketing organization means a nonprofit entity that is: 

◼ an organization described in section 501(c) of the Internal Revenue Code of 1986 
and exempt from tax under section 501(a) of such Code; or 

◼ a State, or a political subdivision of a State (including any instrumentality of such 
entities)— 

− engaged in marketing and promoting communities and facilities to businesses 
and leisure travelers through a range of activities, including— 

▪ assisting with the location of meeting and convention sites; 

▪ providing travel information on area attractions, lodging accommodations, 
and restaurants; 

▪ providing maps; and 

▪ organizing group tours of local historical, recreational, and cultural 
attractions; or 

−  that is engaged in, and derives the majority of the operating budget of the 
entity from revenue attributable to, providing live events.27 

Housing Cooperatives Added to List of Eligible Borrowers 

The Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act expands the list 
of eligible borrowers to include housing cooperatives.28 

A qualified housing cooperative is “a cooperative housing corporation (as defined in 
section 216(b) of the Internal Revenue Code of 1986) that employs not more than 300 
employees...”29 

In an Interim Final Rule published on January 6, 2021, the SBA gave the following 
guidance for housing cooperatives: 

Housing cooperatives (as defined in section 216(b) of the Internal 
Revenue Code of 1986) that employ not more than 300 employees are 
eligible to apply for PPP loans as long as other eligibility requirements 
are met. In addition, the provisions applicable to affiliation, described 

 

27 SBA §7(a)(36)(A)(xv) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act 

§318 
28 SBA §7(a)(36)(D)(i) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act 

§316 
29 SBA §7(a)(36)(A)(xiv) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues 

Act §316 



 

9 

in section 3, apply to housing cooperatives in the same manner as with 
respect to a small business concern.30 

Public Companies Barred from Obtaining a PPP Loan 

Beginning on the date of enactment of the Economic Aid to Hard-Hit Small Businesses, 
Nonprofits, and Venues Act public companies will no longer be eligible to receive PPP 
loans.31  

Entities That Are Permanently Closed Barred from 

Obtaining a PPP Loan 

SBA Interim Final Rules bar a business that is permanently closed from obtaining a 
PPP loan.32  The agency explains the justification for this rule in a footnote: 

This provision prohibits an entity that has gone out of business and 
has no intention of reopening from receiving a PPP loan. The 
Administrator, in consultation with the Secretary, has determined this 
provision is necessary to maintain program integrity, prevent abuse, 
and prevent PPP loans being made to businesses that have 
permanently closed. Preserving funds for businesses in operation is 
necessary because only businesses that are still in operation will retain 
employees, which is a primary purposes of the PPP. PPP was not 
intended to support businesses that have permanently closed. A 
borrower that has temporarily closed or temporarily suspended its 
business but intends to reopen remains eligible for a PPP loan.33 

Additional Eligible Expenses 

The Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act adds the 
following items to the list of non-payroll funds on which PPP loan proceeds can be 
spent and which will qualify towards non-payroll forgivable costs.34  These new 
expenses are detailed in the following paragraphs. 

 

30 SBA Interim Final Rule, RIN 3245-AH62, Business Loan Program Temporary Changes; Paycheck Protection 

Program as Amended by Economic Aid Act, Section B.1.g.v., January 6, 2021, 

https://home.treasury.gov/system/files/136/PPP-IFR-Paycheck-Protection-Program-as-Amended-by-

Economic-Aid-Act.pdf (retrieved January 7, 2021) 
31 SBA §7(a)(36)(D)(viii) as amended by the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and 

Venues Act  
32 SBA Interim Final Rule, RIN 3245-AH62, Business Loan Program Temporary Changes; Paycheck Protection 

Program as Amended by Economic Aid Act, Section B.2.a.ix 
33 SBA Interim Final Rule, RIN 3245-AH62, Business Loan Program Temporary Changes; Paycheck Protection 

Program as Amended by Economic Aid Act, Section B.2.a.ix, Footnote 34 
34 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act §304(a) 

https://home.treasury.gov/system/files/136/PPP-IFR-Paycheck-Protection-Program-as-Amended-by-Economic-Aid-Act.pdf
https://home.treasury.gov/system/files/136/PPP-IFR-Paycheck-Protection-Program-as-Amended-by-Economic-Aid-Act.pdf
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Covered Operations Expenditures 

The first new category is a covered operations expenditure which is defined as: 

a payment for any business software or cloud computing service that 
facilitates business operations, product or service delivery, the 
processing, payment, or tracking of payroll expenses, human 
resources, sales and billing functions, or accounting or tracking of 
supplies, inventory, records and expenses…35 

Covered Property Damage Costs 

Covered property damage costs are defined as: 

a cost related to property damage and vandalism or looting due to 
public disturbances that occurred during 2020 that was not covered by 
insurance or other compensation…36 

Covered Supplier Costs 

A covered supplier cost is: 

…an expenditure made by an entity to a supplier of goods for the 
supply of goods that— 

(A) are essential to the operations of the entity at the time at 
which the expenditure is made; and 

(B) is made pursuant to a contract, order, or purchase order— 

(i) in effect at any time before the covered period 
with respect to the applicable covered loan; or 

(ii) with respect to perishable goods, in effect before 
or at any time during the covered period with respect 
to the applicable covered loan…37 

Covered Worker Protection Expenditures 

The final new category added is a covered worker protection expenditure which is defined as: 

...an operating or a capital expenditure to facilitate the adaptation of 
the business activities of an entity to comply with requirements 
established or guidance issued by the Department of Health and 
Human Services, the Centers for Disease Control, or the Occupational 
Safety and Health Administration, or any equivalent requirements 

 

35 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act §304(b)(2)(v) 
36 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act §304(b)(2)(vi) 
37 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act §304(b)(2)(vii) 
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established or guidance issued by a State or local government, during 
the period beginning on March 1, 2020 and ending the date on which 
the national emergency declared by the President under the National 
Emergencies Act (50 U.S.C. 1601 et seq.) with respect to the 
Coronavirus Disease 2019 (COVID–19) expires related to the 
maintenance of standards for sanitation, social distancing, or any other 
worker or customer safety requirement related to COVID–19...38 

The law then lists items that specifically are included in this category as including: 

◼ The purchase, maintenance, or renovation of assets that create or expand — 

− A drive-through window facility; 

− An indoor, outdoor, or combined air or air pressure ventilation or filtration 
system; 

− A physical barrier such as a sneeze guard; 

− An expansion of additional indoor, outdoor, or combined business space; 

− An onsite or offsite health screening capability; or 

− Other assets relating to the compliance with the requirements or guidance, as 
determined by the Administrator in consultation with the Secretary of Health 
and Human Services and the Secretary of Labor; and 

◼ The purchase of — 

− covered materials described in section 328.103(a) of title 44, Code of Federal 
Regulations, or any successor regulation.  Such materials are listed in 44 CFR 
328.103(a) as: 

▪ Surgical N95 Filtering Facepiece Respirators, including devices that are 
disposable half-face-piece non-powered air-purifying particulate respirators 
intended for use to cover the nose and mouth of the wearer to help reduce 
wearer exposure to pathogenic biological airborne particulates; 

▪ PPE surgical masks, including masks that cover the user’s nose and mouth 
and provide a physical barrier to fluids and particulate materials; 

▪ PPE nitrile gloves, including those defined at 21 CFR 880.6250 (exam 
gloves) and 878.4460 (surgical gloves) and such nitrile gloves intended for 
the same purposes; and 

▪ Level 3 and 4 Surgical Gowns and Surgical Isolation Gowns that meet all 
of the requirements in ANSI/AAMI PB70 and ASTM F2407-06 and are 
classified by Surgical Gown Barrier Performance based on AAMI PB70. 

 

38 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act §304(b)(2)(viii) 
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− Particulate filtering facepiece respirators approved by the National Institute for 
Occupational Safety and Health, including those approved only for emergency 
use authorization; or 

− Other kinds of personal protective equipment, as determined by the 
Administrator in consultation with the Secretary of Health and Human 
Services and the Secretary of Labor.39 

However, covered worker protective equipment does not include residential real 
property or intangible property.40 

These changes do not have retroactive effect—they only apply with respect to loans for 
which forgiveness is granted after the effective date of the Act (December 27, 2020).41 

Group Insurance Payments 

The law clarifies that “group life, disability, vision, or dental insurance” expenditures are 
to be considered an allowed payroll cost.42  This provision applies as if it were originally 
in the CARES Act. 

Employee Retention Credit Available to Employers Who 

Obtain a Paycheck Protection Program Loan 

Congress has removed the provision in the CARES Act that barred an employer who 
received a Paycheck Protection Program loan from claiming the employee retention 
credit.43 

This change is effective as if it was included in the CARES Act.44 

Payroll Costs for Loan Forgiveness Will Not Include 
Amounts on Which an Employee Retention Credit is 

Claimed 

In the Taxpayer Certainty and Disaster Relief Act of 2020 Congress removed the previous 
bar on an employer claiming the employee retention credit under CARES Act §2301 if 
the employer received a PPP loan.  Now the law provides that such payroll costs will 
not include amounts taken into account in claiming: 

◼ The employee retention credit under CARES Act §2301 or 

 

39 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act §304(b)(2)(viii) 
40 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act §304(b)(2)(viii) 
41 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act §304(c) 
42 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act §308 
43 Removal of CARES Act §2301(j) by Taxpayer Certainty and Disaster Relief Act of 2020 §206(c)(2) 
44 Taxpayer Certainty and Disaster Relief Act of 2020 §206(e)(1) 
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◼ The disaster employee retention credit allowed under §303(a) or (d) of the Taxpayer 
Certainty and Disaster Relief Act of 2020.45 

Clarification of Application of $100,000 Cash Compensation 

Limit Over Covered Period 

The Act provides a clarification for the application of the $100,000 annualization 
limitation for cash compensation for a single employee over a covered period of what 
may be a variable number of weeks selected by the borrower between 8 and 24 weeks.  
The Act clarifies the limit is to be calculated by limiting the cash compensation of an 
employee to “$100,000 on an annualized basis, as prorated for the period during which 
the compensation is paid or the obligation to pay the compensation is incurred.”46 

Bar on Use of PPP Loan Funds for Lobbying 

The Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act adds SBA 
§7(a)(36)(F)(iv) which bars the use of proceeds of a PPP2 loan for: 

◼ Lobbying activities, as defined in section 3 of the Lobbying Disclosure Act of 1995 
(2 U.S.C. 1602); 

◼ Lobbying expenditures related to a State or local election; or 

◼ Expenditures designed to influence the enactment of legislation, appropriations, 
regulation, administrative action, or Executive order proposed or pending before 
Congress or any State government, State legislature, or local legislature or legislative 
body.47 

Special Maximum PPP Loan Amounts for Farmers and 

Ranchers 

The Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act adds a special 
maximum loan calculation for farmers and ranchers.48 

To come under this provision, the borrower must meet the following criteria: 

◼ Operates as a sole proprietorship or as an independent contractor, or is an eligible 
self-employed individual; 

◼ Reports farm income or expenses on a Schedule F (or any equivalent successor 
schedule); and 

 

45 SBA §7A(a)(12) as amended by the Taxpayer Certainty and Disaster Relief Act of 2020 §206(c) 
46 SBA §7(a)(36)(A)(viii)(I)(bb) and (II) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, 

and Venues Act  §344 
47 SBA §7(a)(36)(F)(vi) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act 

§319 
48 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act §313 
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◼ Was in business as of February 15, 2020.49 

The maximum loan for a farmer or rancher without employees is computed as the lesser of 

◼ the sum of— 

▪ the product obtained by multiplying— 

▪ the gross income of the covered recipient in 2019 or 202050, as reported on 
a Schedule F (or any equivalent successor schedule), that is not more than 
$100,000, divided by 12; and 

▪ 2.5; and 

− the outstanding amount of a loan under SBA §7(b)(2) that was made during the 
period beginning on January 31, 2020 and ending on April 3, 2020 that the 
borrower intends to refinance under the covered loan, not including any 
amount of any advance under the loan that is not required to be repaid; or 

◼ $2,000,000.51 

If the qualified farmer or rancher has employees, then the standard maximum loan 
computation shall be used (2.5 months of payroll costs plus the §7(b)(2) loan to be 
refinanced in the PPP loan), with 2.5 months of gross income from the 2019 Schedule 
F being added to that total.52 

The provision also allows the qualified farmer or rancher who received a PPP loan to 
request that the lender recalculate the maximum covered loan using this new formula 
and provide the qualified farmer or rancher with additional loan proceeds based on this 
calculation.  However, the statute is worded that the lender may make such an additional 
advance, not the lender must make this additional advance if the borrower requests.53 

The farmer and rancher maximum loan provision is effective as if it had been included 
in the original CARES Act54 except the provision does not apply to loans that have 
already been forgiven prior to the date of enactment (December 27, 2020) of the 
Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act.55 

 

49 SBA §7(a)(36)(V) as amended by the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act  
50 SBA Interim Final Rule RIN 3245-AH62, Business Loan Program Temporary Changes; Paycheck Protection 

Program as Amended by Economic Aid Act, B.4.d, January 6, 2021 
51 SBA §7(a)(36)(V)(ii) as amended by the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues 

Act §313 
52 SBA §7(a)(36)(V)(iii) as amended by the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues 

Act §313 
53 SBA §7(a)(36)(V)(iv) as amended by the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues 

Act §313 
54 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act §313(b)(1) 
55 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act §313(b)(2) 
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Selection of Covered Period for Forgiveness 

The covered period has been modified before by Congress as part of the Paycheck 
Protection Program Flexibility Act and then the SBA indicated that borrowers who 
applied for forgiveness before the end of their statutory covered period would have a 
shorter covered period, ending on the date of forgiveness. 

The Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act modifies the 
rules again, essentially moving the SBA rule for those who wish to apply early into the 
law.  Now the covered period: 

◼ Begins on the date the loan proceeds are received by the borrower and 

◼ Ends on a date selected by the borrower that falls between 

− Eight weeks after the date the funds were received by the borrower and 

− Twenty-four weeks after the date the funds were received by the borrower.56 

Elimination of the Alternative Covered Period for Payroll 

Costs 

Due to the change in the definition of the covered period found in the Act, the SBA in 
Interim Final Rules issued on January 6, 2021 has determined that it will no longer 
provide for an alternative covered period for payroll costs.57  Since the borrower can 
pick the date on which the covered period may end, there is no longer any simplifying 
advantage in “aligning” the start of the covered period for payroll with the beginning of 
a pay period, since the borrower can eliminate any allocation of the final payroll by 
ending the covered period on the ending date of a pay period. 

Simplified Application for Forgiveness of Loans Up to 

$150,000 

The Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act removes entirely 
the need for applicants who received loans of $150,000 or less to comply with the 
detailed documentation requirements found at CARES Act §1106(e).  While the SBA 
carved out some administrative relief for borrowers with loans of $50,000 or less, or 
those that could meet certain safe harbors, the Act now puts into the law a much 
simplified forgiveness application process for borrowers with loans up to $150,000. 

For loans up to $150,000, the loan shall be forgiven if the borrower  

(i) signs and submits to the lender a certification, to be established by 
the Administrator not later than 24 days after the date of enactment of 

 

56 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act §306 
57 SBA Interim Final Rule RIN 3245-AH62, Business Loan Program Temporary Changes; Paycheck Protection 

Program as Amended by Economic Aid Act, B.14, January 6, 2021. 
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the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and 
Venues Act (December 27, 2020), which— 

(I) shall be not more than 1 page in length; and 

(II) shall only require the eligible recipient to provide— 

(aa) a description of the number of employees the 
eligible recipient was able to retain because of the 
covered loan; 

(bb) the estimated amount of the covered loan 
amount spent by the eligible recipient on payroll 
costs; and 

(cc) the total loan value; 

(ii) attests that the eligible recipient has— 

(I) accurately provided the required certification; and 

(II) complied with the requirements under section 7(a)(36) 
(that is, the general PPP loan program requirements); and 

(iii) retains records relevant to the form that prove compliance with 
such requirements— 

(I) with respect to employment records, for the 4-year period 
following submission of the form; and 

(II) with respect to other records, for the 3-year period 
following submission of the form.58 

The Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act provides that no 
other information will be required to be submitted with the application for the covered 
loan of $150,000 or less.59 

Note that the law only discusses full forgiveness.  It would appear that if a borrower 
had determined he/she was not eligible for full forgiveness, the use of this form would 
not be allowed. 

As well, the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act did not 
contain the special reduced documentation application process for borrowers with 
loans of more than $150,000 but less than $2,000,000 that was originally found in the 
proposed Emergency Coronavirus Relief Act of 2020 that served as the starting point for 

 

58 CARES Act 1106(l)(A) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues 

Act §307 
59 CARES Act 1106(l)(B) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues 

Act §307 
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negotiations for the eventual bill that was enacted.60  Similarly, the application for those 
with loans of up to $150,000 are required to provide additional information under the 
final bill as compared to what was in the initial proposal. 

Requirement to Have Been in Operation on February 15, 

2020 

Businesses must have been in operation on February 15, 2020 in order to receive an 
original PPP loan.  The provision applies as if it had originally been in the CARES Act 
to all loans, including those made before the date of enactment of the Economic Aid to 
Hard-Hit Small Businesses, Nonprofits, and Venues Act 61 

Entities Receiving Shuttered Venue Operator Grants Not 

Eligible for PPP Loans 

Entities that receive Shuttered Venue Operator Grants under the Economic Aid to Hard-
Hit Small Businesses, Nonprofits, and Venues Act are not eligible for a PPP loan.62  Note 
there is a drafting error in the copy of the Economic Aid to Hard-Hit Small Businesses, 
Nonprofits, and Venues Act released on December 21, referring to such grants as being 
under Section 24 of the Act, rather than Section 324 where the grant provision is 
found.  That error may be, or have been, corrected before the Act becomes law. 

CARES Act §1106 Moved into Small Business Act at §7A 

The law moves CARES Act §1106, which had existed solely as text in the law, into the 
United States Code by designating it as Section 7A of the Small Business Act.63  Noting 
this change, which is easy to overlook, makes it a lot easier to interpret the language 
found in the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act. 

Modification to FTE Safe Harbor 2 

The Act modifies FTE safe harbor 2 as it is called on the forgiveness application form, 
which was the only FTE safe harbor found in the CARES Act, for loans made on or on 
after the date of enactment (December 27, 2020) of the Economic Aid to Hard-Hit Small 
Businesses, Nonprofits, and Venues Act.64 

So now the taxpayer must meet the following criteria for this FTE safe harbor: 

◼ The borrower must have had a reduction in FTE in the period from February 15, 
2020 to April 26, 2020 when compared to FTE at February 15, 2020 and 

 

60 Full text downloaded from https://www.cassidy.senate.gov/imo/media/doc/BAI20965.pdf, retrieved 

December 19, 2020. 
61 SBA §7(a)(36)(T) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act 

§310 
62 SBA §7(a)(36)(U) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act 

§310 
63 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act  §304(b)(1) 
64 CARES Act 1106(d)(5)(B) as amended by the Act 

https://www.cassidy.senate.gov/imo/media/doc/BAI20965.pdf
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◼ The borrower has eliminated the reduction by December 31, 2020 except for loans 
made on or after the date of enactment of the Economic Aid to Hard-Hit Small 
Businesses, Nonprofits, and Venues Act (December 27, 2020) where the borrower will 
have until the last day of the covered period for the loan. .65 

The same change in the ending date for the restoration test is made for a taxpayer who 
had a reduction in either the hourly wage rate or annualized salary for an employee in 
the period from February 15, 2020 to April 26, 2020 when compared to February 15, 
2020.66 

Modification for Exemption Based on Employee Availability 

As was true for the FTE Safe Harbor 2 ending date, the end date of the exemption 
based on employee availability formerly found in CARES Act 1106(d)(7) is moved for 
loans received after the effective date (December 27, 2020) of the Economic Aid to Hard-
Hit Small Businesses, Nonprofits, and Venues Act. 

Now the law provides that during the period beginning on February 15, 2020 and 
ending on  

◼ December 31, 2020 for loans obtained prior to the effective date of the Economic 
Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act and 

◼ The last day of the covered period for loans obtained on or after the effective date 
of the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act 

the amount of loan forgiveness under this section shall be determined without regard to 
a proportional reduction in the number of full-time equivalent employees if an eligible 
recipient, in good faith is able to document 

◼ An inability to rehire individuals who were employees on February 15, 2020 and 

◼ An inability to hire similarly qualified employees for unfilled positions on or before  

− December 31, 2020 for loans obtained prior to the effective date of the 
Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act and 

− The last day of the covered period for loans obtained on or after the effective 
date of the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act.67 

 

65 SBA §7A(d)(5)(B) (formerly CARES Act §1106) as amended by the Economic Aid to Hard-Hit Small 

Businesses, Nonprofits, and Venues Act §311(b) 
66 SBA §7A(d)(5)(B) (formerly CARES Act §1106) as amended by the Economic Aid to Hard-Hit Small 

Businesses, Nonprofits, and Venues Act §311(b) 
67 SBA §7A(d)(7)(A) (formerly CARES Act §1106) as amended by the Economic Aid to Hard-Hit Small 

Businesses, Nonprofits, and Venues Act §311(b) 
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Unable to Return to Same Level of Activity 

To complete the adjustments to the safe harbors, the time period during which a 
taxpayer is unable to return to the same level of activity is also extended for those who 
receive loans after the effective date of the Economic Aid to Hard-Hit Small Businesses, 
Nonprofits, and Venues Act which qualifies a taxpayer for FTE safe harbor 1.  

The provision now reads that the amount of loan forgiveness shall be determined 
without regard to a proportional reduction in the number of full-time equivalent 
employees if an eligible recipient, in good faith “is able to document an inability to 
return to the same level of business activity as such business was operating at before 
February 15, 2020, due to compliance with requirements established or guidance issued 
by the Secretary of Health and Human Services, the Director of the Centers for Disease 
Control and Prevention, or the Occupational Safety and Health Administration during 
the period beginning on March 1, 2020, and ending December 31, 2020 (or, with 
respect to a covered loan made on or after the date of enactment of the Economic Aid 
to Hard-Hit Small Businesses, Nonprofits, and Venues Act, not later than the last day 
of the covered period with respect to such covered loan), related to the maintenance of 
standards for sanitation, social distancing, or any other worker or customer safety 
requirement related to COVID–19.”68 

PPP SECOND DRAW LOANS 

The Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act creates a new 
class of SBA §7(a) loans,69 found at SBA §7(a)(37), just after the original PPP loan 
provision.  The new loan is meant to provide a second loan for those who have 
exhausted their original PPP loan but have been impacted by a significant decrease in 
revenue.  Thus, this program has very explicit need qualifications, not just a good faith 
belief that the loan is necessary. 

For simplicity in this manual, we’ll refer to the Paycheck Protection Program Second 
Draw loans as PPP2 loans.  We will continue to refer to loans under the original 
provision (SBA §7(a)(36)) as PPP loans. 

The SBA, in January 6, 2021 Interim Final Rules indicated that, with regard to PPP2 
loans: 

Frequently Asked Questions and other guidance issued by SBA or by 
SBA in consultation with the Department of the Treasury with respect 
to PPP loans under section 7(a)(36) of the Small Business Act (15 
U.S.C. 636(a)(36)) (“First Draw PPP Loans”) apply to Second Draw 
PPP Loans, except as otherwise provided in this section.70 

 

68 SBA §7A(d)(7)(B) (formerly CARES Act §1106) as amended by Economic Aid to Hard-Hit Small Businesses, 

Nonprofits, and Venues Act §311(b) 
69 Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act §311 
70 SBA Interim Final Rule RIN 3245-AH63 Business Loan Program Temporary Changes; Paycheck Protection 

Program Second Draw Loans, b(2), January 6, 2021 
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Definitions 

Unfortunately, the new loans use terms identical to those used under the first 
program—including ones such as “covered period”.  The terms, and the way we will 
refer to them, are listed below. 

◼ Covered loan (PPP2 covered loan) means a loan made under this program.71 

◼ Covered mortgage obligation, covered operating expenditure, covered property damage cost, covered 
rent obligation, covered supplier cost, covered utility payment, and covered worker protection have 
the same meaning as they do under the original PPP program.72 

Eligible Entity 

The entities that may obtain a PPP2 loan are defined at SBA §7(a)(37)(A)(iv).  It begins 
with the following set of basic criteria.  The entity means any  

◼ Business concern,  

◼ Nonprofit organization,  

◼ Housing cooperative 

◼ Veterans organization,  

◼ Tribal business concern,  

◼ Eligible self-employed individual,  

◼ Sole proprietor,  

◼ Independent contractor, or  

◼ Small agricultural cooperative  

That meets the remaining requirements.73 

The entity must also attest that it: 

◼ Employs not more than 300 employees (down from 500 for the original PPP loan 
program) and 

◼ Meets one of the following reduction in gross receipts tests: 

 

71 SBA §7(a)(37)(A)(ii) as amended by the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues 

Act §311 
72 SBA §7(a)(37)(A)(iii) as amended by the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues 

Act §311 
73 SBA §7(a)(37)(A)(iv) as amended by the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues 

Act §311 



 

21 

− Had gross receipts during the first, second, third, or, only with respect to an 
application submitted on or after January 1, 2021, fourth quarter in 2020, that 
demonstrate not less than a 25 percent reduction from the gross receipts of the 
entity during the same quarter in 2019; 

− If the entity was not in business during the first or second quarter of 2019, but 
was in business during the third and fourth quarter of 2019, had gross receipts 
during the first, second, or third quarter of 2020 that demonstrate not less than 
a 25 percent reduction from the gross receipts of the entity during the third or 
fourth quarter of 2019; 

− If the entity was not in business during the first, second, or third quarter of 
2019, but was in business during the fourth quarter of 2019, had gross receipts 
during the first, second, or third quarter of 2020 that demonstrate not less than 
a 25 percent reduction from the gross receipts of the entity during the fourth 
quarter of 2019; or 

− If the entity was not in business during 2019, but was in operation on February 
15, 2020, had gross receipts during the second or third quarter of 2020 that 
demonstrate not less than a 25 percent reduction from the gross receipts of the 
entity during the first quarter of 2020.74 

The January 6, 2021 Interim Final Rules added an alternative annual receipts test as 
opposed to a quarterly one: 

An applicant that was in operation in all four quarters of 2019 is 
deemed to have experienced the revenue reduction in subsection 
(c)(1)(iv)(A)(1) if it experienced a reduction in annual receipts of 25 
percent or greater in 2020 compared to 2019 and the borrower 
submits copies of its annual tax forms substantiating the revenue 
decline.75 

In Interim Final Rules issued on January 6, 2021, the SBA defined gross receipts for 
these purposes as follows: 

Gross receipts includes all revenue in whatever form received or 
accrued (in accordance with the entity’s accounting method) from 
whatever source, including from the sales of products or services, 
interest, dividends, rents, royalties, fees, or commissions, reduced by 
returns and allowances. Generally, receipts are considered “total 
income” (or in the case of a sole proprietorship, independent 
contractor, or self-employed individual “gross income”) plus “cost of 

 

74 SBA §7(a)(37)(A)(iv) as amended by the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues 

Act §311 
75 SBA Interim Final Rule RIN 3245-AH63 Business Loan Program Temporary Changes; Paycheck Protection 

Program Second Draw Loans, c(1)(iv)(B), January 6, 2021 
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goods sold,” and excludes net capital gains or losses as these terms are 
defined and reported on IRS tax return forms.76  

The IFR continues on to exclude the following items from gross receipts: 

Gross receipts do not include the following: taxes collected for and 
remitted to a taxing authority if included in gross or total income (such 
as sales or other taxes collected from customers and excluding taxes 
levied on the concern or its employees); proceeds from transactions 
between a concern and its domestic or foreign affiliates; and amounts 
collected for another by a travel agent, real estate agent, advertising 
agent, conference management service provider, freight forwarder or 
customs broker. All other items, such as subcontractor costs, 
reimbursements for purchases a contractor makes at a customer’s 
request, investment income, and employee-based costs such as payroll 
taxes, may not be excluded from gross receipts.77 

For borrowers with affiliates, the SBA IFR provides the following: 

Gross receipts of affiliates are calculated as follows: 

(A) Gross receipts of a borrower with affiliates is calculated by 
adding the gross receipts of the business concern with the 
gross receipts of each affiliate. 

(B) If a borrower has acquired an affiliate or been acquired as 
an affiliate during 2020, gross receipts includes the receipts of 
the acquired or acquiring concern. This aggregation applies 
for the entire period of measurement, not just the period after 
the affiliation arose. However, if a concern acquired a 
segregable division of another business concern during 2020, 
gross receipts do not include the receipts of the acquired 
division prior to the acquisition. 

(C) The gross receipts of a former affiliate are not included. 
This exclusion of gross receipts of such former affiliate 
applies during the entire period of measurement, rather than 
only for the period after which affiliation ceased. However, if 
a borrower sold a segregable division during 2020, the gross 
receipts will continue to include the receipts of the division 
that was sold. 

 

76 SBA Interim Final Rule RIN 3245-AH63 Business Loan Program Temporary Changes; Paycheck Protection 

Program Second Draw Loans, c(2)(i), January 6, 2021 
77 SBA Interim Final Rule RIN 3245-AH63 Business Loan Program Temporary Changes; Paycheck Protection 

Program Second Draw Loans, c(2)(i), January 6, 2021 
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(D) All terms in this subsection shall have the meaning 
attributed to them by the IRS.78 

The amount of any forgiven original PPP loan will not be included toward any 
borrower gross receipts.79 

As well, §501(c)(6) organizations that were first made eligible for the original PPP loans 
under the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act will be 
eligible to qualify for the second loan (except the 150 employee limitation will still 
apply).80 

However, certain organizations that otherwise would seem to qualify for the PPP2 loan 
are barred from receiving such loans.  Banned entities include: 

◼ Any entities that are: 

− Financial businesses primarily engaged in the business of lending, such as 
banks, finance companies, and factors (pawn shops, although engaged in 
lending, may qualify in some circumstances); 

− Passive businesses owned by developers and landlords that do not actively use 
or occupy the assets acquired or improved with the loan proceeds (except 
Eligible Passive Companies under § 120.111); 

− Life insurance companies; 

− Businesses located in a foreign country (businesses in the U.S. owned by aliens 
may qualify); 

− Pyramid sale distribution plans; 

− Businesses engaged in any illegal activity; 

− Loan packagers earning more than one third of their gross annual revenue 
from packaging SBA loans; 

− Businesses with an Associate who is incarcerated, on probation, on parole, or 
has been indicted for a felony or a crime of moral turpitude; 

− Businesses in which the Lender or CDC, or any of its Associates owns an 
equity interest; 

− Businesses which: 

 

78 SBA Interim Final Rule RIN 3245-AH63 Business Loan Program Temporary Changes; Paycheck Protection 

Program Second Draw Loans, c(2)(ii), January 6, 2021 
79 SBA Interim Final Rule RIN 3245-AH63 Business Loan Program Temporary Changes; Paycheck Protection 

Program Second Draw Loans, c(2)(iv), January 6, 2021 
80 SBA §7(a)(37)(A)(iv)(II) as amended by the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and 

Venues Act §311 
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▪ Present live performances of a prurient sexual nature; or 

▪ Derive directly or indirectly more than de minimis gross revenue through 
the sale of products or services, or the presentation of any depictions or 
displays, of a prurient sexual nature; 

− Unless waived by SBA for good cause, businesses that have previously 
defaulted on a Federal loan or Federally assisted financing, resulting in the 
Federal government or any of its agencies or Departments sustaining a loss in 
any of its programs, and businesses owned or controlled by an applicant or any 
of its Associates which previously owned, operated, or controlled a business 
which defaulted on a Federal loan (or guaranteed a loan which was defaulted) 
and caused the Federal government or any of its agencies or Departments to 
sustain a loss in any of its programs. For purposes of this section, a 
compromise agreement shall also be considered a loss; 

− Speculative businesses (such as oil wildcatting)81 

◼ Any business concern or entity primarily engaged in political or lobbying activities, 
which shall include any entity that is organized for research or for engaging in 
advocacy in areas such as public policy or political strategy or otherwise describes 
itself as a think tank in any public documents; 82 

◼ Any business concern or entity: 

− for which an entity created in or organized under the laws of the People’s 
Republic of China or the Special Administrative Region of Hong Kong, or that 
has significant operations in the People’s Republic of China or the Special 
Administrative Region of Hong Kong, owns or holds, directly or indirectly, not 
less than 20 percent of the economic interest of the business concern or entity, 
including as equity shares or a capital or profit interest in a limited liability 
company or partnership; or 

− that retains, as a member of the board of directors of the business concern, a 
person who is a resident of the People’s Republic of China;83 or 

− any person required to submit a registration statement under section 2 of the 
Foreign Agents Registration Act of 1938 (22 U.S.C. 612).84 

 

81 SBA §7(a)(37)(A)(v)(III)(aa) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and 

Venues Act §311 
82 SBA §7(a)(37)(A)(v)(III)(bb) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and 

Venues Act §311 
83 SBA §7(a)(37)(A)(v)(III)(cc) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and 

Venues Act §311 
84 SBA §7(a)(37)(A)(v)(III)(dd) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and 

Venues Act §311 
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◼ Any entity that received a grant under the Shuttered Venue Operator Grants under 
the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act are not 
eligible for a PPP2 loan.85 

For purposes of computing gross receipts for nonprofit and veterans organizations, 
gross receipts means gross receipts within the meaning of IRC Section 6033 used for 
tax reporting.86 

A simplified certification of gross receipts will apply to loans up to $150,000.  In such a 
case, the entity: 

◼ May submit a certification attesting that the eligible entity meets the applicable 
revenue loss requirement; but 

◼ If the eligible entity submits the simplified certification, the entity shall, on or 
before the date on which the eligible entity submits an application for forgiveness 
of the PPP2 loan, produce adequate documentation that the eligible entity met such 
revenue loss standard.87 

An entity can only receive a single PPP2 loan.88 

Requirement to Have First Received a PPP Loan to Get a 

PPP2 Loan 

The PPP2 loans are meant to be a second loan to entities that have received and 
exhausted the funds from the original PPP loans under SBA §7(a)(36).  Specifically, a 
PPP2 loan can only be made to an entity that: 

◼ Received a loan under the original PPP loan program and 

◼ On or before the expected date on which the covered loan under this paragraph is 
disbursed to the eligible entity, has used, or will use, the full amount of the entity’s 
original PPP loan funds.89 

 

85 SBA §7(a)(37)(A)(v)(III)(ee) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and 

Venues Act §311 
86 SBA §7(a)(37)(I)(ii) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act 

§311 
87 SBA §7(a)(37)(I)(i) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act 

§311 
88 SBA §7(a)(37)(F) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act 

§311 
89 SBA §7(a)(37)(O) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act  

§311 
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Maximum Loan Amount 

PPP2 loans are subject to similar maximum loan amounts as the original PPP loans 
except that they are capped at $2 million rather than $10 million.90  The loans are 
generally going to be offered on the same terms, conditions and processes as the 
original PPP loan.91 

Borrowers generally get to use either 2019 or 2020 numbers to apply for the Second 
Draw PPP loan.92 

General Rule 

Most borrowers are covered by the general rule, which sets the maximum loan for the 
borrower at the lesser of the product obtained by multiplying at the election of the 
eligible entity,  

◼ the average total monthly payment for payroll costs incurred or paid by the eligible 
entity during— 

− the 1-year period before the date on which the loan is made; or 

− calendar year 2019 or 202093; by 

− 2.5; or 

◼ $2,000,000.94 

Farmer and Rancher Special Borrowing 

The special maximum borrowing rule for a farmer or rancher operating as a sole 
proprietorship or as independent contractor, or is an eligible self-employed individual.95 

 

90 SBA §7(a)(37)(C) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act 

§311 
91 SBA §7(a)(37)(B) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act 

§311 
92 SBA Interim Final Rule RIN 3245-AH63, Business Loan Program Temporary Changes; Paycheck Protection 

Program Second Draw Loans, (f), January 6, 2021 
93 SBA Interim Final Rule RIN 3245-AH63, Business Loan Program Temporary Changes; Paycheck Protection 

Program Second Draw Loans, (f)(1), January 6, 2021 
94 SBA §7(a)(37)(C)(i) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act 
95 SBA Interim Final Rule RIN 3245-AH63, Business Loan Program Temporary Changes; Paycheck Protection 

Program Second Draw Loans, (f)(6), January 6, 2021 
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Seasonal Employers 

Seasonal employers have a maximum loan that consists of the lesser of the product 
obtained by multiplying — 

◼ at the election of the eligible entity, the average total monthly payments for payroll 
costs incurred or paid by the eligible entity for any 12-week period during the 
period between February 15, 2019 and February 15, 2020 by 2.5 (or, only for a 
borrower assigned a NAICS code beginning with 72 at the time of disbursement, 
3.5)96; or 

◼ $2,000,000.97 

New Entities 

Another special rule applies to new entities that did not exist during the 1-year period 
preceding February 15, 2020.  For such entities, the maximum loan is the lesser of: 

◼ the product obtained by multiplying — 

− the quotient obtained by dividing — 

▪ the sum of the total monthly payments by the eligible entity for payroll 
costs paid or incurred by the eligible entity as of the date on which the 
eligible entity applies for the covered loan; by 

▪ the number of months in which those payroll costs were paid or incurred; 
by 

− 2.5 (or, only for a borrower assigned a NAICS code beginning with 72 at the 
time of disbursement, 3.5);98 or 

◼ $2,000,000.99 

NAICS 72 Entities (Accommodation and Food Industries) 

The maximum amount of a covered loan made to an eligible entity that is assigned a 
North American Industry Classification System code beginning with 72 
(accommodation and food industries) at the time of disbursal is the lesser of— 

◼ the product obtained by multiplying— 

 

96 SBA Interim Final Rule RIN 3245-AH63, Business Loan Program Temporary Changes; Paycheck Protection 

Program Second Draw Loans, (f)(3), January 6, 2021 
97 SBA §7(a)(37)(C)(ii) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act 
98 SBA Interim Final Rule RIN 3245-AH63, Business Loan Program Temporary Changes; Paycheck Protection 

Program Second Draw Loans, (f)(4), January 6, 2021 
99 SBA §7(a)(37)(C)(iii) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act 
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− at the election of the eligible entity, the average total monthly payment for 
payroll costs incurred or paid by the eligible entity during— 

− the 1-year period before the date on which the loan is made; or 

− calendar year 2019 or 2020;100 by 

◼ 3.5; or 

◼ $2,000,000.101 

The option to use 3.5 months is also available to self-employed individuals102 and 
partnerships103 with NAICS code 72. 

The SBA provides the following requirement for an entity to use this classification: 

For purposes of calculating a borrower’s maximum payroll costs, a 
borrower may multiply its average monthly payroll costs by 3.5 only if 
the borrower is in the Accommodation and Food Services sector and 
has reported a NAICS code beginning with 72 as its business activity 
code on its most recent IRS income tax return.104 

Remove Two Certifications 

Borrowers will no longer be required to certify that they do not have an application 
pending for the same purpose and duplicative of amounts for the PPP2 loan.105  This 
proved to be a problem during the initial rollout of the PPP loans, as many potential 
borrowers found their applications “stuck” and not moving forward at a financial 
institution they had applied at.  Such borrowers would then move to another lender 
who was timely processing applications, which violated this provision. 

To date the SBA appears to have turned a blind eye in most of these cases so long as 
the borrower did not actually obtain multiple loans.  It appears Congress realizes that 
the new program may face similar issues, and so have limited the rules to just limit a 
borrower to one such loan rather than having to certify they have no application 
pending elsewhere. 

PPP2 borrowers also will not have to certify that they have not received amounts under 
the program for the same purpose and duplicative of the amounts received under 

 

100 SBA Interim Final Rule RIN 3245-AH63, Business Loan Program Temporary Changes; Paycheck Protection 

Program Second Draw Loans, (f)(1), January 6, 2021 
101 SBA §7(a)(37)(C)(iv) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act 
102 SBA Interim Final Rule RIN 3245-AH63, Business Loan Program Temporary Changes; Paycheck Protection 

Program Second Draw Loans, (f)(7), January 6, 2021 
103 SBA Interim Final Rule RIN 3245-AH63, Business Loan Program Temporary Changes; Paycheck Protection 

Program Second Draw Loans, (f)(8), January 6, 2021 
104 SBA Interim Final Rule RIN 3245-AH63, Business Loan Program Temporary Changes; Paycheck Protection 

Program Second Draw Loans, (f)(10), January 6, 2021 
105 SBA §7(a)(37)(G) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act 

§311 
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another PPP loan—presumably because the new loan may be based on the same prior 
payroll costs as one obtained under the first program and it would be used for much 
the same purpose.106 

Applying for the PPP2 Loan 

The January 6, 2021 Interim Final Rule provides the following information about filing 
for the loan: 

(1) The applicant must submit to the lender SBA Form 2483-SD 
(Paycheck Protection Program Second Draw Borrower Application 
Form) or the lender’s equivalent form including the required 
certifications and the documentation in subsection (g)(2). 

(2) At the time an applicant submits its loan application form, it must 
submit the following unless the documentation was submitted to the 
lender for the First Draw PPP Loan (i.e., the applicant used calendar 
year 2019 figures to determine both its First Draw PPP Loan amount 
and its Second Draw PPP Loan amount, and the lender for the 
applicant’s Second Draw PPP Loan is the same as the lender that 
made the applicant’s First Draw PPP Loan): 

(i) If the applicant is not self-employed, the applicant’s Form 
941 (or other tax forms containing similar information) and 
state quarterly wage unemployment insurance tax reporting 
forms from each quarter in 2019 or 2020 (whichever was used 
to calculate payroll), as applicable, or equivalent payroll 
processor records, along with evidence of any retirement and 
employee group health, life, disability, vision and dental 
insurance contributions, must be provided. A partnership 
must also include its IRS Form 1065 K-1s 

(ii) If the applicant is self-employed and has employees, the 
applicant’s 2019 or 2020 (whichever was used to calculate loan 
amount) IRS Form 1040 Schedule C, Form 941 (or other tax 
forms or equivalent payroll processor records containing 
similar information) and state quarterly wage unemployment 
insurance tax reporting forms from each quarter in 2019 or 
2020 (whichever was used to calculate loan amount), as 
applicable, or equivalent payroll processor records, along with 
evidence of any retirement and employee group health, life, 
disability, vision and dental insurance contributions, if 
applicable, must be provided. A payroll statement or similar 
documentation from the pay period that covered February 15, 
2020 must be provided to establish the applicant was in 
operation on February 15, 2020. 

 

106 SBA §7(a)(37)(G) as amended by Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act 

§311 
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(iii) If the applicant is self-employed and does not have 
employees, the applicant must provide (a) its 2019 or 2020 
(whichever was used to calculate loan amount) Form 1040 
Schedule C, (b) a 2019 or 2020 (whichever was used to 
calculate loan amount) IRS Form 1099-MISC detailing 
nonemployee compensation received (box 7), invoice, bank 
statement, or book of record that establishes that the 
applicant is self-employed; and (c) a 2020 invoice, bank 
statement, or book of record to establish that the applicant 
was in operation on or around February 15, 2020. 

(iv) For loans with a principal amount greater than $150,000, 
documentation sufficient to establish that the applicant 
experienced a reduction in revenue, as provided in 
subsection(c)(1)(iv), must be provided at the time of 
application, which may include relevant tax forms, including 
annual tax forms, or, if relevant tax forms are not available, a 
copy of the applicant’s quarterly income statements or bank 
statements. 

(v) For loans with a principal amount of $150,000 or less, the 
applicant must submit documentation sufficient to establish 
that the applicant experienced a reduction in revenue as 
provided in subsection (c)(1)(i) of this section at the time of 
application, on or before the date the borrower submits an 
application for loan forgiveness, or, if the borrower does not 
apply for loan forgiveness, at SBA’s request. Such 
documentation may include relevant tax forms, including 
annual tax forms, or, if relevant tax forms are not available, a 
copy of the applicant’s quarterly income statements or bank 
statements. 

(3) On the Second Draw PPP Loan borrower application, an 
authorized representative of the applicant must make the certifications 
listed in subsection (B)(12) of the Consolidated First Draw PPP IFR, 
except: 

(i) instead of the certification in subsection (B)(12)(v) of the 
Consolidated First Draw PPP IFR, the applicant must certify 
that the applicant has not and will not receive another Second 
Draw Paycheck Protection Program Loan; and 

(ii) an authorized representative of the applicant must also 
certify: 

(A) The Applicant has realized a reduction in gross 
receipts in excess of 25% relative to the relevant 
comparison time period. For loans greater than 
$150,000, Applicant has provided documentation to 
the lender substantiating the decline in gross receipts. 
For loans of $150,000 or less, Applicant will provide 
documentation substantiating the decline in gross 
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receipts upon or before seeking loan forgiveness for 
the Second Draw Paycheck Protection Program Loan 
or upon SBA request. 

(B) The Applicant received a First Draw Paycheck 
Protection Program Loan and, before the Second 
Draw Paycheck Protection Program Loan is 
disbursed, will have used the full loan amount 
(including any increase) of the First Draw Paycheck 
Protection Program Loan only for eligible expenses. 

(C) The Applicant is not a business concern or entity 
(a) for which an entity created in or organized under 
the laws of the People’s Republic of China or the 
Special Administrative Region of Hong Kong, or that 
has significant operations in the People’s Republic of 
China or the Special Administrative Region of Hong 
Kong, owns or holds, directly or indirectly, not less 
than 20 percent of the economic interest of the 
business concern or entity, including as equity shares 
or a capital or profit interest in a limited liability 
company or partnership; or (b) that retains, as a 
member of the board of directors of the business 
concern, a person who is a resident of the People’s 
Republic of China. 

(D) The Applicant is not required to submit a 
registration statement under section 2 of the Foreign 
Agents Registration Act of 1938 (22 U.S.C. 612). 

(E) The Applicant is not a business concern or entity 
primarily engaged in political or lobbying activities, 
including any entity that is organized for research or 
for engaging in advocacy in areas such as public 
policy or political strategy or otherwise describes itself 
as a think tank in any public documents. 

(4) A lender must submit SBA Form 2484-SD (Paycheck Protection 
Program Lender’s Application – Second Draw Loan Guaranty) 
electronically in accordance with program requirements and maintain 
the forms and supporting documentation in its files.107 

 

107 SBA Interim Final Rule RIN 3245-AH63, Business Loan Program Temporary Changes; Paycheck Protection 

Program Second Draw Loans, (g), January 6, 2021 



 

32 

Borrowers with Unresolved Issues Regarding First Draw 

PPPP Loans 

The SBA published special procedures for applicants that have unresolved issues with 
First Draw PPP Loans in the January 6, 2021 Interim Final Rule: 

(1) If a First Draw PPP Loan is under review pursuant to PPP rules 
and/or information in SBA’s possession indicates that the borrower 
may have been ineligible for the First Draw PPP Loan it received or 
for the loan amount received by the borrower, the lender will receive 
notification from SBA when the lender submits an application for 
guaranty of a Second Draw PPP Loan (“unresolved borrower”). 

(2) If the lender receives notification that the Applicant for a Second 
Draw PPP Loan is an unresolved borrower, the lender will not receive 
an SBA loan number. SBA will resolve the issue related to the 
unresolved borrower expeditiously and will notify the lender of the 
process to obtain an SBA loan number for the Second Draw PPP 
Loan, if appropriate.108 

Loan Forgiveness for PPP2 Loans 

For a PPP2 loan, the covered period for forgiveness is the same as it for PPP loans, 
following the modifications made by the Economic Aid to Hard-Hit Small Businesses, 
Nonprofits, and Venues Act. That covered period is the period: 

◼ Beginning on the date of the origination of a covered loan; and 

◼ Ending on a date selected by the eligible recipient of the covered loan that occurs 
during the period  

− Beginning on the date that is 8 weeks after such date of origination; and 

− Ending on the date that is 24 weeks after such date of origination.109 

Generally, except as provided for below, PPP2 loan borrowers are eligible for 
forgiveness of a PPP2 loan in the same manner as was true for the original PPP 
loans.110 That includes the special simplified application for forgiveness for those with 
loans of $150,000 or less.111 

 

108 SBA Interim Final Rule RIN 3245-AH63, Business Loan Program Temporary Changes; Paycheck Protection 

Program Second Draw Loans, (h), January 6, 2021 
109 SBA §7A(a)(5), §7(a)(37)(J)(i) as amended by the Economic Aid to Hard-Hit Small Businesses, Nonprofits, 

and Venues Act §311 
110 SBA §7(a)(37)(J)(i) as amended by the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues 

Act §311 
111 SBA Interim Final Rule RIN 3245-AH63, Business Loan Program Temporary Changes; Paycheck Protection 

Program Second Draw Loans, (i), January 6, 2021 
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An entity with a PPP2 loan is eligible for forgiveness in an amount equal to the total of 
the following costs incurred or expenditures made during the PPP2 covered period: 

◼ Payroll costs (excluding those taken into account in computing the employee 
retention credit under §2301 of the CARES Act or the revised employee retention 
credit for employers affected by natural disasters added by §303 of the Taxpayer 
Certainty and Disaster Relief Act of 2020). 

◼ Any payment of interest on any covered mortgage obligation (which shall not 
include any prepayment of or payment of principal on a covered mortgage 
obligation). 

◼ Any payment on any covered rent obligation. 

◼ Any covered utility payment. 

◼ Any covered operations expenditure. 

◼ Any covered property damage cost. 

◼ Any covered supplier cost.  

◼ Any covered worker protection expenditure.112 

However, the amount forgiven can be no more than the lesser of  

◼ The total of the above expenses or 

◼ The amount equal to the quotient obtained by dividing — 

− The amount of the covered loan used for payroll costs during the covered 
period; by 

− 0.60.113 

The law notes that those who received loans of $150,000 or less based on simply 
certifying they had a qualifying revenue reduction may be required to submit 
documentation to substantiate the drop in revenue when they apply for forgiveness.114 

 

 

112 SBA §7(a)(37)(J)(iii) as amended by the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues 

Act §311 
113 SBA §7(a)(37)(J)(iv) as amended by the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues 

Act §311 
114 SBA §7(a)(37)(J)(v) as amended by the Economic Aid to Hard-Hit Small Businesses, Nonprofits, and Venues 

Act §311 
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