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SECTION: 475 
IRS NOT WILLING TO GRANT RELIEF TO TAXPAYER WHO 
ATTEMPTED TO MAKE A LATE §475(F) ELECTION 

Citation: PLR 202009013, 2/27/20 

Practitioners from time to time will encounter traders in securities in their practice.  
Such traders hold investments for a very short period of time, often no more than 
minutes, looking to make money from short term movements in the price of the 
securities in question. 

Unfortunately, doing this successfully is far from simple, and quite a few new traders 
find their new business is the perfect vehicle to turn a large fortune into a small one—
or none.  The sale of securities normally is considered a sale of a capital asset—so if 
they are unsuccessful, they quickly have losses far in excess of the $3,000 per year limit 
on an individual claiming capital losses in excess of capital gains. 

But there is an option a trader can avail him/herself of in order to have his/her gains 
and losses treated as ordinary rather than capital gains or losses.  The trader can make 
an election under IRC §475(f)(1) to use the mark-to-market method of accounting for 
any securities held on the last day of the taxable year.  If a trader makes that election, 
the gains or losses are treated as ordinary and not capital—thus, no $3,000 per year 
limit is imposed on deducting the losses. 

The key issue is the timing of the election—a taxpayer is not allowed to wait until the 
end of the tax year and make this election with his/her return.  Rather, per Revenue 
Ruling 99-17, a taxpayer generally has to make the election: 

 For a taxpayer that is required to file a tax return for the year preceding the year the 
taxpayer wants the election to be effective, by the unextended due date of the 
return for that preceding tax year, attached either to the return filed by that 
unextended due date or to the request for an extension of time to file the return. 

 For a taxpayer not required to file return for the prior year, by placing a copy of the 
election in its books and records no later than two months and 15 days after the 
first day of the election year. 1 

The reason this election is required to be made so early in the year it will apply to is to 
prevent taxpayers from using the benefit of hindsight in deciding to make the election.  

In PLR 2020090132 a taxpayer asked the IRS to allow for a late election under IRC 
§475(f).  Since the date to make the election is set by the IRS, the IRS has the authority 
to grant such late election relief under Reg. §301.9100-3.  But, as the taxpayer 
discovered in this case, the IRS does not generally grant relief when the taxpayer does 

 

1 Revenue Ruling 99-17, Section 5.03 

2 PLR 202009013, February 27, 2020, https://www.irs.gov/pub/irs-wd/202009013.pdf 
(retrieved March 6, 2020) 
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not timely make this particular election, and the agency would not do so in this case 
either. 

Taxpayers, a married couple referred to individually as Husband and 
Wife, filed on Date 2 a self-prepared joint federal income tax return 
for Year 2 (Year 2 Return) on which they reported that Husband was 
engaged in a securities trading business. At the end of Year 1, 
Taxpayers closed all of their open trading positions. 

Husband currently works full time as the treasurer of an investment 
trust fund company and had previously served as a tax director of a 
financial services company. Husband has an accounting degree as well 
as a law degree, along with a years of tax experience in the financial 
services sector. Wife is currently employed as a teacher 

During Year 1 and Year 2 Husband generally traded in options. By 
Date 3, Taxpayers claim to have suffered losses totaling $b from an 
investment in Partnership, an exchange traded fund, that was treated 
as a partnership for federal income tax purposes. Partnership held 
volatility-based futures contracts. After incurring these losses, 
Husband continued to trade options for the remainder of Year 2, 
producing additional losses of approximately $c. 

Taxpayers represent that shortly after suffering the claimed loss of $b 
from the investment in Partnership in early Year 2, Husband 
concluded that his securities trading activity was a trade or business for 
which a § 475(f)(1) election could be made. Taxpayers represent that 
they intended to make a mark-to-market election for Year 2. However, 
Taxpayers failed to make a timely § 475(f)(1) election, which was due 
by the due date of the federal income tax return for the taxable year 
preceding the year of change, without regard to extensions. In this case 
the election for Year 2 was due on Date 4. Husband asserts that he 
mistakenly assumed that the election could be made on their Year 2 
Return. Husband claims he was unaware that the election had to be 
made by the due date (without regard to any extension) of the tax 
return for the taxable year preceding the year of change. Husband 
states that he did not discover this error until Year 3, when he began 
preparing Taxpayers’ Year 2 Return. 

On Date 5, Taxpayers filed a § 475(f)(1) election statement for the 
Year 2 tax year with Taxpayers’ timely filed Year 2 Return (however, 
the election statement was d months too late by this time). Taxpayers 
reported gains and losses on a mark-to-market method on their Year 2 
Return. Taxpayers also filed a Form 3115, Application for Change in 
Accounting Method, on Date 6. Taxpayers’ request for an extension of 
time to make the § 475(f)(1) election under § 301.9100 was filed e 
months after the due date for filing the § 475(f)(1) election. 

The taxpayer essentially was asking the IRS to give him a break because he was simply 
not aware that this election was due so early. 

http://www.currentfederaltaxdevelopments.com/
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The taxpayer looked for relief under Reg. §301.9100-3 to make a late election for an 
election where the due date is set by the IRS and not Congress, in this case the mark-to-
market election under IRC §475(f)(1).  Reg. §301.9100-3(a) requires that the taxpayer 
asking for relief establish to the satisfaction of the IRS that: 

 The taxpayer acted reasonably and in good faith, and  

 The grant of relief will not prejudice the interests of the Government. 

In this ruling the IRS concluded the taxpayer had not established that either test had 
been met. 

The ruling notes that normally a taxpayer is deemed not to have acted reasonably and in 
good faith if facts have changed since the due date of the election that make the 
election advantageous to the taxpayer.  For instance, having incurred substantial losses 
in the trading activity following April 15 would seem to be just such a changed fact that 
made the election especially advantageous to the taxpayer.   

As the ruling describes: 

To make a timely § 475(f)(1) election for Year 2, Taxpayers had to 
make the § 475(f)(1) election by the unextended due date of their tax 
return for Year 1. Taxpayers did not file their request for relief under § 
301.9100-3 until Date 1. The late filing provided Taxpayers the benefit 
of e months of hindsight. During that time, Husband continued to 
trade in options. Taxpayers gained advantage from that hindsight 
because Taxpayers were able to determine the effect of a § 475(f)(1) 
election with knowledge that Husband’s ongoing options trading (a) 
produced additional losses of approximately $c, and (b) did not 
produce meaningful gain to absorb capital losses from Taxpayers’ 
claimed loss of $b from their investment in Partnership. Taxpayers 
have failed to provide strong proof that specific facts have not 
changed since the due date for making the election that make the 
election advantageous to Taxpayers. Accordingly, under § 301.9100-
3(b)(3), Taxpayers are deemed to have not acted reasonably and in 
good faith. 

The PLR also finds that granting the election would prejudice the interests of the 
Government.  The ruling notes that Reg. §301.9100-3(c)(2)(ii) provides: 

(2) Special rules for accounting method regulatory elections. 

The interests of the Government are deemed to be prejudiced except 
in unusual and compelling circumstances if the accounting method 
regulatory election for which relief is requested -- 

… 

(ii) Requires an adjustment under section 481(a) (or would 
require an adjustment under section 481(a) if the taxpayer 
changed to the method of accounting for which relief is 

http://www.currentfederaltaxdevelopments.com/
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requested in a taxable year subsequent to the taxable year the 
election should have been made); 

The taxpayer argued that this provision was not applicable to them since there was no 
need for a §481(a) adjustment in their case since they had disposed of all of their 
securities prior to the year end.  But the IRS argued that a zero §481(a) adjustment still 
represents a required adjustment: 

Section 4 of Rev. Proc. 99-17 states that the election under section 
475(f) determines the method of accounting an electing trader is 
required to use for federal income tax purposes for securities subject 
to the election. Because the election is integrally related to the change 
in accounting method to use the mark-to-market method of 
accounting under § 475, it is an accounting method regulatory election 
subject to § 301.9100-3(c)(2). Further, a § 475(f)(1) election requires a 
change in method of accounting that requires a § 481(a) adjustment. 
The change is not permitted to be implemented on a cut-off method.3 

Since a § 475(f)(1) election is an accounting method regulatory election 
to which § 481(a) applies, the interests of the Government are deemed 
to be prejudiced given that Taxpayers have failed to present unusual 
and compelling circumstances to justify granting the requested relief. 

SECTION: 1402 
IRS MEMORANDUM ARGUES THAT LOSS LIMITS APPLY IN 
COMPUTING SELF-EMPLOYMENT INCOME OF A TAXPAYER 

Citation: Chief Counsel Advice 202009024, 2/27/20 

In Chief Counsel Advice 202009024,3 the IRS looked into the issue of whether passive 
activity loss, basis, and at-risk limits impact the ability to use a self-employment loss 
from a partnership against other self-employment income of a taxpayer for the year in 
question. 

The question posed in the advice is: 

Whether the basis loss limitation under § 704(d) and the at-risk loss 
limitation under § 465 apply to determining a general partner’s net 
earnings from self-employment (NESE) under § 1402 for Self-
Employment Contributions Act (SECA) tax purposes. 

The fact pattern presented was the following: 

LLC (“LLC”) elected to be treated as a partnership for federal tax 
purposes. The LLC has three (3) individual members: Member A, 

 

3 CCA 202009024, February 28, 2020, https://www.irs.gov/pub/irs-
wd/202009024.pdf (retrieved March 5, 2020) 

http://www.currentfederaltaxdevelopments.com/
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Member B, and Member C. All three members are general partners of 
the LLC. The LLC is involved in the single activity of contracting for 
the production of widgets for customers. 

During the tax year X, the LLC had a current year operating loss. Net 
operating loss carrybacks and carryovers are not at issue. All LLC 
members received guaranteed payments in the tax year. To determine 
the amount of NESE subject to SECA tax for the tax year: Member A 
reduced his guaranteed payment by his individual share of the 
partnership’s losses without applying the basis loss limitation under § 
704(d); Member B reduced his guaranteed payment by his individual 
share of the partnership’s losses without applying the at-risk loss 
limitation under § 465; and Member C had sufficient basis and at-risk 
amounts to apply his share of the partnership loss against his 
guaranteed payment. In addition, Member C’s share of partnership 
loss was not limited by the passive activity loss limitation under § 469 
because Member C materially participated in the LLC. 

All the members agree that the loss limitations apply in determining 
their income subject to federal income taxes. However, Member A and 
Member B argue that the basis loss limitation under § 704(d) and the 
at-risk loss limitation under § 465 do not apply in determining their 
NESE subject to SECA tax, respectively. Member C’s share of the 
partnership loss was not limited by any of the loss limitations. 

The IRS notes in Footnote 2 to the memorandum that it has heard some taxpayers 
arguing that Revenue Ruling 56-675 allows such losses to be offset against self-
employment income even if blocked by another limit in the IRC.  But the IRS notes 
that the ruling never says that the limits don’t apply, and the agency takes the position 
that silence does not mean they don’t matter. 

Some taxpayers have erroneously cited to Revenue Ruling 56-675, 
1956-2 C.B. 459, as authority that NESE is not affected by the loss 
limitations under § § 704(d), 465, and 469. It is our position that this 
ruling is not an authority on the application of the various loss 
limitations for SECA tax purposes. Rev. Rul. 56-675 stated that under 
§ 1.1402(a)-1(a)(2) of the regulations, guaranteed payments are treated 
as gross income subject to SECA tax. However, where a partner’s 
distributive share includes a loss resulting from the operation of the 
partnership business, including the deduction for guaranteed payments 
treated as a business expense under section 162, the self-employment 
income is the net amount computed by applying to the guaranteed 
payment received by that partner the distributive share of loss. Rev. 
Rul. 56-675 did not address the application of loss limitations for 
SECA tax purposes. Since basis cannot be negative, the facts implied 
taxpayer had sufficient basis, so the loss limitation of § 704(d) would 
not apply. Also, loss limitations under § § 465 and 469 did not exist in 
1956. Consequently, Rev. Rul. 56-675 is not applicable to whether and 
how the loss limitation rules apply in determining NESE under § 1402. 

http://www.currentfederaltaxdevelopments.com/
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The memorandum points out the following definition of net earnings from self-
employment found in the IRC: 

Section 1402(a) of the Code defines the term “net earnings from self-
employment” as the gross income derived by an individual from any 
trade or business carried on by such individual, less the deductions 
allowed by subtitle A which are attributable to such trade or business, 
plus the individual’s distributive share (whether or not distributed) of 
income or loss described in section 702(a)(8) from any trade or 
business carried on by a partnership of which he is a member, with 
certain enumerated exceptions. 

The memorandum first looks at the passive activity loss limitations under §469 and 
concludes that if a loss deduction for income tax purposes is barred by the passive 
activity rules, it also will not be able to offset self-employment income for the year in 
question.  The memorandum cites an example from Reg. §1.469-1T(d)(3) that 
specifically provides that the loss is barred: 

Example. An individual has a $5,000 passive activity loss for a taxable 
year, all of which is disallowed under § 1.469-1T(a)(1). All of the 
disallowed loss is allocated under § 1.469-1T(f) to activities that are 
trades or businesses (within the meaning of section 1402(c)). Such loss 
is not taken into account for the taxable year in computing the 
taxpayer's taxable income subject to tax under section 1. In addition, 
such loss is not taken into account for the taxable year in computing the taxpayer's 
net earnings from self-employment subject to tax under section 1401. (Emphasis 
added). 

The memorandum continues to note that the regulation text supports that position 
with regard to passive losses: 

Treas. Reg. § 1.469-1T(d)(3) provides that a deduction under § 469 or 
the regulation is not taken into account for any subtitle A tax, which 
includes SECA tax imposed under § § 1401 through 1403. 
Furthermore, the example under that regulation specifically articulates 
that “[passive activity] loss is not taken into account for the taxable 
year in computing the taxpayer's net earnings from self-employment 
subject to tax under section 1401” when the loss is not taken into 
account in computing a taxpayer's taxable income subject to tax under 
section 1. Although the example does not expressly involve a passive 
activity loss from a partnership, the regulation provision it illustrates 
makes no distinction between individuals conducting the trade or 
business directly and partners in a partnership conducting the trade or 
business. 

With regard to the basis loss limitations of §704(d), the memorandum observes that: 

Stating, in part, that “[a]n individual’s distributive share of such 
income or loss of a partnership shall be determined as provided in 
section 704,” Treas. Reg. § 1.1402(a)-2(d) pulls in the basis loss 
limitation under § 704(d) into the computation of NESE. 

http://www.currentfederaltaxdevelopments.com/
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That is, the basis limitation rules are contained in IRC §704, and the regulations under 
IRC §1402 specifically look to §704 for a taxpayer to compute his/her income from 
self-employment. 

Finally, the memorandum looks at the at-risk limits found in IRC §465 and concludes 
that any losses suspended by those rules also will not impact the current year’s self-
employment income: 

Furthermore, § 465 applies in determining NESE of individuals 
carrying on a trade or business because § 1402(a) expressly takes into 
account deductions that are allowed by subtitle A (which is inclusive of 
the loss limitation rule of § 465) with regard to any trade or business 
carried on by the individual. While there is no similar guidance under § 
1402 or § 465 that expressly states that the at-risk loss limitation under 
§ 465 also applies for purposes of calculating NESE of general 
partners for SECA tax purposes, applying this loss limitation rule in 
determining a general partner’s NESE under § 1402 for SECA tax 
purposes is consistent with considering the basis loss limitation under 
§ 704(d) and the passive activity loss limitation under § 469 in 
computing NESE for a general partner. Like the application of § 469, 
§ 465 determines the extent to which the partner’s distributive share of 
the losses from the partnership carrying on the trade or business is 
taken into account in determining the partner’s taxable income for the 
taxable year, and its effect is not limited to chapter 1 of the Code. 
Section 465 generally applies for purposes of the Code, including 
chapter 2 

The conclusion of the memorandum provides: 

The basis loss limitation under § 704(d) and the at-risk loss limitation 
under § 465 apply in determining a general partner's NESE under § 
1402 for SECA tax purposes, to the same extent these loss limitation 
rules apply for income tax purposes, unless a specific exclusion applies 
under § 1402(a). In the Example, under that general fact pattern, no 
specific exclusion applies under § 1402(a). Therefore, the individual 
share of the partnership loss of Member A and Member B must be 
disallowed for both SECA tax and income tax purposes because 
Member A had insufficient basis and Member B had an insufficient at-
risk amount. 

http://www.currentfederaltaxdevelopments.com/
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SECTION: 6048 
IRS PROVIDES RELIEF FROM FILING FORMS 3520 AND/OR 
3520A FOR CERTAIN TAX-FAVORED FOREIGN TRUSTS 

Citation: Revenue Procedure 2020-17, 3/2/20 

In Revenue Procedure 2020-174 the IRS provided an exemption from information 
reporting rules under IRC §6048 for transactions with or ownership of certain specified 
tax-favored foreign trusts. 

Under IRC §6048, U.S. persons are required to file annual reports for: 

 Transfers of money or other property to a foreign trust; 

 Ownership of a foreign trust; or 

 Distributions from a foreign trust. 

The information reporting for §6408 is provided for on: 

 Form 3520, Annual Return To Report Transactions With Foreign Trusts and Receipt of 
Certain Foreign Gifts, and  

 Form 3520-A, Annual Information Return of Foreign Trust With a U.S. Owner (Under 
section 6048(b)). 

IRC §6077 imposes significant penalties on taxpayers who fail to file these reports. 

The procedure notes that the IRS had previously exempted certain Canadian retirement 
plans from these reporting requirements: 

The Treasury Department and the IRS have previously issued 
guidance providing that reporting is not required under section 6048(c) 
with respect to distributions from certain foreign compensatory trusts, 
provided that the recipient of the distribution reports the distribution 
as compensation income on an applicable federal income tax return, 
and that information reporting under section 6048(a) through (c) is not 
required with respect to certain Canadian retirement plans. See Section 
V of Notice 97-34, 1997-1 C.B. 422; Rev. Proc. 2014-55, 2014-44 
I.R.B. 753. 

The IRS has decided that it should expand such relief beyond the Canadian plans 
previously granted relief, since the agency has determined information reporting under 

 

4 Revenue Procedure 2020-17, March 2, 2020, https://www.irs.gov/pub/irs-drop/rp-
20-17.pdf (retrieved March 6, 2020) 
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IRC §6038D required of U.S. citizens or resident aliens (Form 8938, Statement of Specified 
Foreign Financial Assets) duplicates much of the information found on the other forms. 

The Treasury Department and the IRS have determined that, because 
applicable tax-favored foreign trusts generally are subject to written 
restrictions, such as contribution limitations, conditions for 
withdrawal, and information reporting, which are imposed under the 
laws of the country in which the trust is established, and because U.S. 
individuals with an interest in these trusts may be required under 
section 6038D to separately report information about their interests in 
accounts held by, or through, these trusts, it would be appropriate to 
exempt U.S. individuals from the requirement to provide information 
about these trusts under section 6048. 

Specifically, the procedure provides: 

…[P]ursuant to the authority granted under section 6048(d)(4), the 
Treasury Department and the IRS are exempting from section 6048 
information reporting an eligible individual's transactions with, or 
ownership of, an applicable tax-favored foreign trust. As a result, the 
penalties under section 6677 do not apply to eligible individuals who 
fail to report transactions with, or ownership of, these trusts under 
section 6048. In addition, eligible individuals who have been assessed 
penalties under section 6677 for failing to comply with section 6048 
with respect to these trusts may, subject to the limitations of sections 
6402 and 6511, request abatement of penalties that have been assessed 
or refund of penalties that have been paid, by following the procedures 
described in section 6 of this revenue procedure. 

The procedure immediately points out that this does not eliminate all reporting 
requirements for these accounts.  Disclosures required by provisions other than IRC 
§6048 will remain in force for such accounts: 

This revenue procedure does not affect any reporting obligations 
under section 6038D or under any other provision of U.S. law, 
including the requirement to file FinCEN Form 114, Report of Foreign 
Bank and Financial Accounts (FBAR), imposed by 31 U.S.C. section 5314 
and the regulations thereunder. This revenue procedure does not 
affect previously issued guidance providing an exception from section 
6048 reporting with respect to distributions from certain foreign 
compensatory trusts under Section V of Notice 97-34, and an 
exception from all information reporting requirements under section 
6048 with respect to certain Canadian retirement plans under Revenue 
Procedure 2014-55. See also section 6048(a)(3)(B)(ii) (providing an 
exception from reporting with respect to transfers to foreign 
compensatory trusts described in section 402(b), 404(a)(4), or 404A). 

Such items that may still need to be filed will include information provided on Form 
8938, Statement of Specified Foreign Financial Assets which is required by IRC §6038D, 
noted above. 

http://www.currentfederaltaxdevelopments.com/
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The ruling applies to applicable individuals who otherwise would be required under §6048 
to report either a tax-favored foreign retirement trust or a tax-favored foreign non-retirement savings 
account. 

An applicable individual is defined in Section 5.02 of the procedure as: 

… an individual who is, or at any time was, a U.S. citizen or resident 
(within the meaning of section 7701(a)(30)(A)) and who, for any 
period during which an amount of tax may be assessed under section 
6501 (without regard to section 6501(c)(8)), is compliant (or comes 
into compliance) with all requirements for filing a U.S. federal income 
tax return (or returns) covering the period such individual was a U.S. 
citizen or resident, and to the extent required under U.S. tax law, has 
reported as income any contributions to, earnings of, or distributions 
from, an applicable tax-favored foreign trust on the applicable return 
(including on an amended return). 

A tax-favored foreign retirement trust is defined at Section 5.03 as: 

…a foreign trust for U.S. tax purposes that is created, organized, or 
otherwise established under the laws of a foreign jurisdiction (the 
trust's jurisdiction) as a trust, plan, fund, scheme, or other arrangement 
(collectively, a trust) to operate exclusively or almost exclusively to 
provide, or to earn income for the provision of, pension or retirement 
benefits and ancillary or incidental benefits, and that meets the 
following requirements established by the laws of the trust's 
jurisdiction. 

(1) The trust is generally exempt from income tax or is 
otherwise tax-favored under the laws of the trust's jurisdiction. 
For purposes of this revenue procedure, a trust is tax-favored 
if it meets any one or more of the following conditions: (i) 
contributions to the trust that would otherwise be subject to 
tax are deductible or excluded from income, are taxed at a 
reduced rate, give rise to a tax credit, or are otherwise eligible 
for another tax benefit (such as a government subsidy or 
contribution); and (ii) taxation of investment income earned 
by the trust is deferred until distribution or the investment 
income is taxed at a reduced rate. 

(2) Annual information reporting with respect to the trust (or 
of its participants or beneficiaries) is provided, or is otherwise 
available, to the relevant tax authorities in the trust's 
jurisdiction. 

(3) Only contributions with respect to income earned from 
the performance of personal services are permitted. 

(4) Contributions to the trust are limited by a percentage of 
earned income of the participant, are subject to an annual 
limit of $50,000 or less to the trust, or are subject to a lifetime 
limit of $1,000,000 or less to the trust. These contribution 

http://www.currentfederaltaxdevelopments.com/
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limits are determined using the U.S. Treasury Bureau of Fiscal 
Service foreign currency conversion rate on the last day of the 
tax year (available at https://www.fiscal.treasury.gov/reports-
statements/treasury-reporting-rates-exchange). 

(5) Withdrawals, distributions, or payments from the trust are 
conditioned upon reaching a specified retirement age, 
disability, or death, or penalties apply to withdrawals, 
distributions, or payments made before such conditions are 
met. A trust that otherwise meets the requirements of this 
section 5.03(5), but that allows withdrawals, distributions, or 
payments for in-service loans or for reasons such as hardship, 
educational purposes, or the purchase of a primary residence, 
will be treated as meeting the requirements of this section 
5.03(5). 

(6) In the case of an employer-maintained trust, (i) the trust is 
nondiscriminatory insofar as a wide range of employees, 
including rank and file employees, must be eligible to make or 
receive contributions or accrue benefits under the terms of 
the trust (alone or in combination with other comparable 
plans), (ii) the trust (alone or in combination with other 
comparable plans) actually provides significant benefits for a 
substantial majority of eligible employees, and (iii) the benefits 
actually provided under the trust to eligible employees are 
nondiscriminatory. 

A trust that otherwise meets the requirements of this section 5.03 will 
not fail to be treated as a tax-favored foreign retirement trust within 
the meaning of this section solely because it may receive a rollover of 
assets or funds transferred from another tax-favored foreign 
retirement trust established and operated under the laws of the same 
jurisdiction, provided that the trust transferring assets or funds also 
meets the requirements of this section 5.03. 

A tax-favored foreign non-retirement savings trust is defined at Section 5.04 as: 

… a foreign trust for U.S. tax purposes that is created, organized, or 
otherwise established under the laws of a foreign jurisdiction (the 
trust's jurisdiction) as a trust, plan, fund, scheme, or other arrangement 
(collectively, a trust) to operate exclusively or almost exclusively to 
provide, or to earn income for the provision of, medical, disability, or 
educational benefits, and that meets the following requirements 
established by the laws of the trust's jurisdiction. 

(1) The trust is generally exempt from income tax or is 
otherwise tax-favored under the laws of the trust's jurisdiction 
as defined in section 5.03(1) of this revenue procedure. 

(2) Annual information reporting with respect to the trust (or 
about the beneficiary or participant) is provided, or is 

http://www.currentfederaltaxdevelopments.com/
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otherwise available, to the relevant tax authorities in the trust's 
jurisdiction. 

(3) Contributions to the trust are limited to $10,000 or less 
annually or $200,000 or less on a lifetime basis, determined 
using the U.S. Treasury Bureau of Fiscal Service foreign 
currency conversion rate on the last day of the tax year 
(available at https://www.fiscal.treasury.gov/reports-
statements/treasury-reporting-rates-exchange). 

(4) Withdrawals, distributions, or payments from the trust are 
conditioned upon the provision of medical, disability, or 
educational benefits, or apply penalties to withdrawals, 
distributions, or payments made before such conditions are 
met. 

A trust that otherwise meets the requirements of this section 5.04 will 
not fail to be treated as a tax-favored foreign non-retirement savings 
trust within the meaning of this section 5.04 solely because it may 
receive a rollover of assets or funds transferred from another tax-
favored foreign non-retirement savings trust established and operated 
under the laws of the same jurisdiction, provided that the trust 
transferring assets or funds also meets the requirements of this section 
5.04. 

If a taxpayer had previously paid penalties or been assessed penalties for failing to file 
such reports and the statute of limitations is still open to file a claim for refund, Section 
6 of the procedure provides the method to request abatement or refund of the 
penalties. 

 

 

http://www.currentfederaltaxdevelopments.com/
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