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Could you have sales tax exposure even 
if you never leave your office? Since the 
Wayfair decision, you certainly can, and 
not paying attention to it could lead to a 
very costly mistake!

The U.S. Supreme Court delivered “Just 
What They Need” to South Dakota in its 
recent and much-discussed South Dakota 
v. Wayfair, Inc., ruling. This Supreme 
Court ruling on sales tax overturned a 
principal tenet in determining nexus for 
state tax purposes. In short, all remote 
sellers, even those in states that do not 
impose a sales tax, may be required to 
collect and remit sales tax on sales deliv-
ered to other states.

The Wayfair case revolved around a law 
South Dakota had enacted requiring out-
of-state sellers to collect and remit sales 

tax “as if the seller had a physical presence” in 
South Dakota if the seller met the stated 
thresholds of:

• $100,000 of goods or services delivered 
into the state or  

• engaging in more than 200 separate 
transactions for delivery into the state. 

Wayfair asked the court to declare the 
law unconstitutional. Rather than declare 
the law unconstitutional, SCOTUS 
instead overturned long-standing prec-
edents and the requirement for a busi-
ness to have a physical presence in order 
for the state to impose a requirement to 
collect and remit sales tax. South Dakota 
and other states now have the ability 
and the right to force not only internet 
sellers, but all sellers, to collect and remit 
sales tax across the country, even though 
the seller doesn’t leave the comfort of 
their own state or even their own home.

Before Wayfair, the precedential case law 
was set under National Bellas Hess, Inc. 
v. Department of Revenue of Illinois 
and Quill Corp. v. North Dakota, both 
of which required a physical presence in 
order to establish a taxpayer’s obligation 
to collect and remit sales tax in a state. 
The ruling in South Dakota v. Wayfair, 
Inc. has overturned this precedent and 
has opened the door for states to set dif-
ferent standards about who must collect 
and remit sales tax. 

Expanded need to collect and 
remit sales tax
The real question is, what does this mean 
for a business selling over the internet 
and other businesses that ship goods 
and deliver services into other states? It 
means there will likely be an expanded 
need to collect and remit sales tax. The 
states have reacted very quickly to the 
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ruling by passing new laws and impos-
ing very short enforcement windows for 
these new laws. Some states had already 
passed laws to be effective at the date 
of the Wayfair decision. To date, almost 
all states have enacted some legislation, 
and many of those have established clear 
bright-line benchmarks for establishing 
nexus. There are a few states, such as 
California and Virginia, that have not 
identified a threshold and may consider 
even one sale into a state to establish 
nexus.

Steps to compliance with the 
new laws
What can businesses in the Pacific 
Northwest do to comply with these new 
laws?

The first step is to understand sales and 
use tax. 

• Sales tax is a tax imposed on the sale 
of taxable property and services. Use 
tax is a complementary tax that is 
imposed on the end user or consumer 
in cases where the seller did not collect 
and remit the sales tax. These taxes are 
complementary taxes and in no case 
should the tax be due from both the 
seller and the buyer. 

• The sales and use tax is only applicable 
on the sale to the end user, but only if 
the proper documentation for exemp-
tions and resale are collected along the 
way.

The second step is to understand that 
when a taxpayer is compliant with the 
sales and use tax laws, they are merely 
acting as the agent of the state. They are 
collecting the sales tax from the custom-
er and remitting it to the state. When a 

taxpayer does not comply with the rules, 
they are willingly accepting the liability 
for any sales tax that they should have 
collected along with penalties and inter-
est on those amounts. This liability only 
grows over time when the taxpayer is not 
compliant.

The third step is to determine if and 
in how many states the company may 
have established nexus. Because so many 
states have established a clear bright-line 
standard like the one that South Dakota 
has enacted, the easiest and best way to 
do this is to collect your sales by state 
in both dollars and number of transac-
tions. In general, you should include all 
sales. There are a very few states that only 
include retail sales in this benchmark, 
and it is not prudent to dive that deep in 
the first pass. These amounts should be 
compared to the benchmark set by each 
state. 

We have created a Sales Tax Nexus Tool 
(The Tool) that will allow you to enter 
your state-by-state activity, and it will 
return a preliminary nexus determina-
tion. The Tool can be accessed on the 
Delap LLP website at https://www.delap-
cpa.com/state-and-local-tax/do-i-have-
sales-tax-nexus.htm. 

This tool is free to use and provides the 
option for you to print your results. You 
can and should use the Sales Tax Nexus 
Tool intermittently to confirm that you 
have not established nexus in additional 
states due to increased sales or changes 
in the state thresholds. Care should be 
taken to not let your results get stale in 
comparison to the quickly changing state 
laws.

The fourth step is not to panic! Even 
though you may have established nexus 

and a filing requirement, you may not 
be required to collect and remit sales tax. 
This will generally only occur if you are 
either:

1. Selling a product or service that is 
not subject to sales and use tax,

2. Selling to an exempt end user, such as 
the sale of manufacturing equipment 
to a manufacturer with a valid manu-
facturing exemption certificate in the 
destination state, or

3. Selling to a reseller, such as a manu-
facturer that is incorporating the 
product into a new product that they 
are selling, or 

4. Selling a product to a retail store.

If you have established nexus in the des-
tination state and your sales fall into this 
category, you MUST collect the proper 
documentation from your customer at 
or before the time of the sale, in order to 
not charge sales tax.

1. If a transaction or taxpayer falls under 
an exemption, such as a manufactur-
ing exemption, they should provide 
you with a properly completed 
exemption certificate issued by, or 
approved by, the destination state. 

2. If your customer is a reseller, they 
should provide you with a properly 
completed resale certificate issued by 
either the destination state or a prop-
erly completed Multijurisdictional 
Uniform Sales & Use Tax Resale 
Certificate. The latter document has 
quite a bit of information about the 
states that accept the document as 
well as what information must be 
included for each of the states that 
accept the document. Not all states 
accept this document. 

The fifth step is to quantify any previous 
exposure. Remember that if you have 
had a physical presence in a state previ-
ously, that alone has established nexus. 
The Wayfair decision only added the 
economic nexus provision to the already 
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existing physical presence provision. As 
discussed in the fourth step, if you have 
not complied with the collection and 
record keeping requirements, you have 
assumed the liability for the sales tax that 
you should have collected. 

Your exposure can be estimated by 
multiplying all your sales into the state 
since nexus was established times the 
state’s highest sales tax rate. Penalties and 
interest can be up to an additional 100 
percent of the tax due, but in practice 
they are generally 50 percent or less, 
unless a willful failure to comply penalty 
is assessed. 

Failure to address these liabilities, both 
retroactively and prospectively, can result 
in contingent liabilities that devalue 
your business. These are not even your 
liabilities, but they become yours if you 
are not complying with the sales and use 
tax laws. Contingent liabilities can ruin a 
business or derail a sale or other liquida-
tion event very quickly.

It is still not time to panic. If you find 
that you have a large exposure from prior 
periods, there are ways to come into 
compliance and potentially reduce the 
amount of tax due and eliminate penal-
ties. The likely methods include:

• Anonymous voluntary disclosure to 
the states. This method will generally 
limit the period over which the state 
will look back and assess tax. Penalty 
is almost always abated through this 
process. Interest will still be imposed.

• Further reduction in the tax can often 
be achieved by confirming exemp-
tions, resale permits, and use tax paid 
by the customer.

The sixth and final step is to decide 
how to comply going forward. There are 
many choices out there for sales tax com-
pliance tools that run the gamut from 
self-serve to fully integrated white-glove 
services. Take care to choose a vendor 
and product that is right for your busi-

ness. Your internal software, the number 
of different sales channels that you 
employ, the integration of sales channels 
with your general ledger or invoicing 
platform, the number of items that you 
offer for sale, the number of transactions 
that you process annually, and your 
capacity to take on additional compli-
ance internally all are considerations in 
this decision.

While this all seems daunting, there are 
tools and resources available to help 
guide businesses into compliance. We 
at Delap have compiled volumes of 
information and created the free Sales 
Tax Nexus Tool. This tool is your first 
step into compliance and compiling the 
information that you need to understand 
your responsibilities and exposure in this 
new, post-Wayfair sales tax environment. 
You can find the tool on our website at 
our State and Local Tax page. Once you 

have used the tool, please connect with 
your tax advisor or Delap to assist you in 
determining and taking the steps to com-
pliance and freedom from contingent 
liabilities related to sales tax! 
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